TURKIYE
BAROLAR
BIRLIGI

1969

TURKIYE BAROLAR BIiRLiGi

Statement by the Union of Turkish Bar Associations
to the International Criminal Court Regarding the
Investigation on the State of Palestine Conducted

within the Scope of the Israeli-Palestinian Conflict

Israil-Filistin Catismasi Kapsaminda Yiiriitiilen
Filistin Devleti Sorusturmasina iliskin
Tiirkiye Barolar Birligi Tarafindan
Uluslararasi Ceza Mahkemesine Yapilan Bildirim

Subat 2024, Ankara



Turkiye Barolar Birligi Yayinlarr : 425

Israil-Filistin Catismasi Kapsaminda Yariitilen
Filistin Devleti Sorusturmasina Iliskin Turkiye
Barolar Birligi Tarafindan Uluslararasi Ceza
Mahkemesine Yapilan Bildirim/

Statement by the Union of Turkish Bar
Associations to the International Criminal Court
Regarding the Investigation on the State of
Palestine Conducted within the Scope of the
Israeli-Palestinian Conflict

ISBN: 978-605-7848-91-8

© Turkiye Barolar Birligi
Subat 2024, Ankara

Turkiye Barolar Birligi

Oduzlar Mah. Baris Manco Cad.
Av. Ozdemir Ozok Sokadi No: 8
06520 Balgat - ANKARA

Tel: (312) 292 59 00 (pbx)

Faks: 312 286 55 65
www.barobirlik.org.tr
yayin@barobirlik.org.tr

Baskr: ARCS Matbaa

/Ubeyde Hanim Mah. Aslanbey Cad.
Tuna Han No: 101/2D

Iskitler / ANKARA 0 (312) 384 24 01
Sertifika No: 49427




iCINDEKILER

Statement by the Union of Turkish Bar Associations to the International
Criminal Court Regarding the Investigation on the State of Palestine

Conducted within the Scope of the Israeli-Palestinian Conflict ................... 1
I-Background INformation..........ccccueeeeiiiie e 1
H-INErOAUCTION . 6
I11-Grounds on the CoMmMUNICAtION ...cccveeiirieriierieiieeeeee e 10
CONCIUSION .ttt 37

israil-Filistin Catismasi Kapsaminda Yiiriitiilen
Filistin Devleti Sorusturmasina iliskin Tiirkiye Barolar Birligi Tarafindan

Uluslararasi Ceza Mahkemesine Yapilan Bildirim .......ccccceeviiiieeeennennciiiinens 39
I- Arka Plan BilgiSi........uuveeeiieiiiiiiiiiiie ettt e 39
[I=GIS ettt sttt et 44
H1-Bildirimin Gerekgeleri.. ..o i 47






SUNUS

7 Ekim 2023’te baslayan catismalarla, israil’in Filistin toprakla-
rinda 1948 yilindan bu yana uyguladigi isgal politikasi bir baska
boyuta tasindi. israil hikiimeti, uzun yillardir sirdirdigi isgal,
tecrit ve katliam politikalarini, sahip oldugu ileri teknoloji ve ylik-
sek savas giclyle iki buguk milyon insanin yasadigi Gazze Seridi’ni
top yek(n hedef almak suretiyle tarihte asla unutulmayacak bir
insanhk sugu dizeyine ¢ikarmig durumdadir.

Turkiye Barolar Birligi, israil’in uluslararasi ceza hukukuna ve in-
sancil hukuka aykiri davranislarina karsi ilk andan itibaren, en st
diizeyde tepkisini ortaya koymustur. israil’in, Gazze’deki Filistinli-
lerin elektrik, su, gida gibi temel ihtiyaclara erisimini engelleyerek
blyutk caph bir kusatma uygulamak suretiyle, ayrim gézetmeksi-
zin Filistin halkinin tamamina yonelik top yek{n bir imha harekati
ylurittiga tespitini ilk glinden itibaren kamuoyuyla paylastik.
Sivillere, gocuklara yonelik saldirilar ile hastanelerin ve Filistinli
meslektaslarimizin meslek 6rgitid olan Filistin Barolar Birliginin
bombalanmasi Gzerine yaptigimiz agiklamada basta Birlesmis Mil-
letler Guvenlik Konseyi ve Avrupa Birligi olmak Uzere, uluslararasi
kurum ve kuruluslari acil inisiyatif istlenmeye davet ettik.

Uluslararasi kamuoyunun ve ozellikle uluslararasi siyaset ku-
rumunun sessizligi, Filistin topraklarinda basta silahsiz kadinlar,
cocuklar, yashlar olmak (izere sivil halktan binlerce insanin hayat-
larini, evlerini kaybetmelerine neden olmustur. Buglin geldigimiz
noktada, israil hiikiimetinin insanlk disi faaliyetlerine kayitsiz ka-
lan uluslararasi kurumlar ve cesitli Glkelerin siyasetcileri de, yasa-
nanlarin vebalini tasimaktadirlar.



Turkiye Barolar Birligi, 24 Kasim 2023’te yeni bir girisimde bulu-
narak, israil’in isledigi suclarla ilgili olarak, Uluslararasi Ceza Mah-
kemesi nezdinde basvuruda bulunmustur. Okumakta oldugunuz
bu yayin, basvurumuzun kitap haline getirilmis halidir.

Bilindigi lizere, Uluslararasi Ceza Mahkemesi nezdinde, 2012
yilinda dénemin savcisi Bensouda tarafindan baslatilan bir isra-
il sorusturmasi bulunmaktaydi. Ne var ki, su andaki savci Karim
Khan, 7 Ekim 2023’G takip eden suclarla ilgili olarak mevcut so-
rusturmanin kapsamini hala genisletmemistir. Sayin Khan’in sim-
diye dek Gazze konusunda sorusturmayi isaret eden bir aciklama
yapmamasinin, israil’i savas suclarini isleme konusunda cesaret-
lendirdigini distnlyoruz. Bu nedenle, mevcut sorusturmanin, son
yasananlari kapsayacak sekilde genisletilmesini talep etmek, acil
bir zorunluluk oldugu gibi insani ve vicdani sorumlulugumuzdur.

Uluslararasi Ceza Mahkemesi, Roma Statlisti olarak bilinen bir
uluslararasi belgeyle kurulmustur. Mahkeme, Roma Statls{i’nde ve
uluslararasi savas hukukunu diizenleyen Cenevre Sézlesmesi’nde
diizenlenen suglar bakimindan yargi yetkisine sahiptir. Uluslararasi
Ceza Mahkemesinin yetkisi; soykirim sucu, insanliga karsi islenen
suglar, savas suglari ve saldiri sugu ile sinirlidir. Ayrica dnemle altini
cizmek gerekir ki, Uluslararasi Ceza Mahkemesi devletleri degil, bu
suclari isleyen kisileri yargilamaktadir.

Halen Uluslararasi Ceza Mahkemesini kuran Roma Statlisi'ne
taraf olan 123 devlet bulunuyor. Kural olarak, Uluslararasi Ceza
Mahkemesinin yetkisi, kendisine taraf olan devletlerin yurttasla-
riyla sinirlidir. Ancak, sugun taraf tlkede islenmis olmasi durumun-
da da Uluslararasi Ceza Mahkemesi yetkilidir.

Gazze'de islenen suclar bakimindan Uluslararasi Ceza Mahke-
mesi yetkilidir. Zira 2015 yilinda Filistin Otoritesi, Roma Statlsii’ne
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taraf olmustur. Bu nedenle Uluslararasi Ceza Mahkemesinin Fi-
listin topraklari Gzerinde islenen suclarla ilgili olarak yetkisi bu-
lunmaktadir. Nitekim, az evvel ifade ettigimiz lizere, 2021 yilinda
Uluslararasi Ceza Mahkemesi savcisi, Filistin topraklari Gzerinde
islenen uluslararasi suclarla ilgili bir sorusturmayi zaten agmis bu-
lunmaktaydi.

Turkiye Barolar Birliginin yaptigi basvurunun giris kisminda bu
hususlar teknik olarak hatirlatiilmaktadir. Ayrica basvurumuzda,
Turkiye Barolar Birliginin “hukukun Gstlnliguni ve insan haklarini
savunmak, korumak ve bu kavramlara islerlik kazandirmak” gore-
vi bulundugunun, insancil hukukun agir bir sekilde ihlali ve ulus-
lararasi suglarla ilgili olarak, Tiirkiye Barolar Birliginin bu gorevini
ancak Uluslararasi Ceza Mahkemesi nezdinde yapacagi basvuruyla
yerine getireceginin alti ¢izilmektedir.

Bir kez daha 6nemle hatirlatmak isteriz ki, Uluslararasi Ceza
Mahkemesine yaptigimiz basvuru, politik veya tarafgir bir basvuru
degildir; uluslararasi hukukun islemesini, insan haklarinin evren-
selliginin glivence altina alinmasini saglamaya yonelik gbrevimizin
bir parcasidir. Bu gorevimizi ulusal hukukumuz cergevesinde ye-
rine getirmekten hicbir kosulda kaginmadigimiz gibi, uluslararasi
arenada da hukukun UstlinlGgu ve insan haklari degerlerini savun-
mak icin Uzerimize diisen sorumlulugu yerine getirmekten kagin-
mayacagimiz herkes tarafindan bilinmelidir.

Bu vesileyle basvuru hazirligini yapan profesyonel hukukgu eki-
bimize tesekkirlerimi sunuyorum.

Av. R. Ering SAGKAN
Turkiye Barolar Birligi Baskani
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State of Palestine Conducted within the Scope of the Israeli-
Palestinian Conflict*

by

Union of Turkish Bar Associations, Ankara, Turkiye

I-Background Information

The United Nations (UN) Commission of Inquiry called for an
investigationintothealleged gross violations committed during the
2014 Gaza conflict. In June 2015, the Commission of Inquiry into
the Gaza conflict, as mandated by the UN Human Rights Council,
submitted a comprehensive report outlining the purported war
crimes committed by both sides during the summer of 2014. The
report called for criminal investigations to be initiated regarding
Israel and Palestinian armed groups, emphasizing the importance
of holding local authorities accountable and preventing the
potential escalation of violence in the future.

1 This Statement has been prepared by Dr. Timugin Képrald, Dr. Giinal Kursun and Atty. Dogan
Erkan.
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On January 1, 2015, the Government of Palestine (“Palestine”)
submitted a declaration under article 12(3) of the Rome
Statute accepting the jurisdiction of the International Criminal
Court (“ICC”) over alleged crimes committed “in the occupied
Palestinian territory, including East Jerusalem, since June 13,
2014”. Subsequently, on January 2, 2015, Palestine acceded to the
Rome Statute by depositing its instrument of accession with the
UN Secretary-General. The Rome Statute entered into force for
Palestine on 1 April 2015.

Upon receipt of a referral or a valid declaration made
pursuant to article 12(3) of the Rome Statute,? the Prosecutor,
in accordance with regulation 25(1)(c) of the Regulations of the
Office of the Prosecutor, and as a matter of policy and practice,
opens a preliminary examination of the situation at hand.
Accordingly, on 16 January 2015, the Prosecutor announced the
opening of a preliminary examination into the Situation in the
State of Palestine (“Situation”) in order to determine whether
the Rome Statute criteria for opening an investigation are
met. Specifically, under article 53(1) of the Rome Statute, the
Prosecutor shall consider issues of jurisdiction, admissibility,
and the interests of justice in making this determination.
The preliminary investigation initiated by the ICC Office of
the Prosecutor also focuses on crimes related to settlement
activities in Gaza and the West Bank, allegedly committed by
both Palestinian armed groups and the Israel Defence Forces
(IDF) during the 51-day Gaza conflict in 2014.

2 Rome Statute, Article 12(3): “If the acceptance of a State which is not a Party to this Statute is
required under paragraph 2, that State may, by declaration lodged with the Registrar, accept
the exercise of jurisdiction by the Court with respect to the crime in question.”
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The Palestinian government submitted information to the ICC
Office of the Prosecutor on the alleged crimes related to the 2014
Gaza conflict. In July 2015, Israel initiated a dialogue with the
Office of the Prosecutor regarding the preliminary examination
and published a report on the factual and legal aspects of the 2014
conflict. However, there have been worrying political reactions
to the alleged offences committed in Israel and the Palestinian
territories. Israel and the United States made strong statements
against both the recognition of Palestine as a state and against the
ICC and withheld aid in an attempt to put pressure on Palestine.

Palestine’s responsibilities as a state party to the Rome Statute
include co-operating with the Courtand its decisions, incorporating
the Rome Statute into its national legislation and assisting the
Office of the Prosecutor in the preliminary examination stages.
Israel, although not a state party to the Rome Statute establishing
the ICC, is also required to maintain positive relations with the
Court. The international community, in particular States which
are party to the Rome Statute establishing the ICC, must support
accountability processes, whether through their national judicial
systems or through the ICC.

Palestine played a role as an observer delegation during
the Rome Conference in 1998. Since then, it has consistently
expressed its support for the International Criminal Court (ICC).
This support is articulated not only as a mechanism for fostering
accountability but also, notably, as a crucial tool for ending
impunity concerning international crimes that are alleged to have
occurred on Palestinian territory. In April 2012, the Office of the
Prosecutor declined to accept a declaration made by Palestine
under Article 12(3) of the Rome Statute of 2009, accepting the
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exercise of jurisdiction by the International Criminal Court for acts
committed on the territory of Palestine since 1 July 2002. The
Prosecutor decided that only a “state” is eligible to accept ICC
jurisdiction and that Palestine was not a “state” according to the
UN General Assembly. The Office of the Prosecutor reiterated that
Palestine refused to act as a proxy for UN bodies and ultimately for
the ICC Assembly of States Parties (TDA) to resolve legal questions
of statehood or non-statehood. It is likely that the Office of the
Prosecutor considered at that time that it could not proceed with a
preliminary examination to decide whether a formal investigation
was necessary. However, in November 2012, UN General Assembly
resolution 67/19 upgraded Palestine’s status at the UN from an
observer organisation to a non-member observer state, enabling
Palestine to accede to a number of international treaties. At the
December 2014 session of the TDA, Palestine was invited for the
first time to participate as a non-member observer state.

On 22 May 2018, pursuant to articles 13(a) and 14 of the Rome
Statute, Palestine referred to the Prosecutor the Situation since 13
June 2014, with no end date. Such a referral did not automatically
lead to the opening of an investigation, since the Prosecutor
still had to determine whether the statutory criteria to open an
investigation were met.

On 20 December 2019, the Prosecutor announced that following
a thorough, independent and objective assessment of the reliable
information available to her Office, the preliminary examination
into this Situation had concluded with the determination that all
the statutory criteria under the Rome Statute for the opening of
an investigation had been met. However, given the complex legal
and factual issues attaching to this situation, she announced that
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she would be making a request to Pre-Trial Chamber | for a ruling
to clarify the territorial scope of the Court’s jurisdiction in this
Situation.?

On 5 February 2021, the Chamber decided, by a majority, that
the Court may exercise its criminal jurisdiction in the Situation in
Palestine, and that the territorial scope of this jurisdiction extends
to Gaza and the West Bank, including East Jerusalem. In its majority
ruling, the Chamber stressed that it was not determining whether
Palestine fulfilled the requirements of statehood under public
international law, or adjudicating a border dispute, or prejudging
the question of any future borders; it was solely determining the
scope of the Court’s territorial jurisdiction for the purposes of the
Rome Statute, as requested.*

On 3 March 2021, the ICC Prosecutor confirmed the initiation
by the Office of the Prosecutor of the International Criminal Court
of an investigation respecting the Situation in Palestine. The
investigation will cover crimes within the jurisdiction of the Court
that are alleged to have been committed in the Situation since 13
June 2014.°

International and local civil society organisations have long
advocated for accountability measures for crimes committed in
the context of the Israeli-Palestinian conflict. NGOs continue to
document human rights violations, raise awareness and share
relevant information with the Office of the Prosecutor. This

3 https://www.icc-cpi.int/palestine

4 https://www.icc-cpi.int/news/statement-icc-prosecutor-fatou-bensouda-respecting-investigat
ion-situation-palestine

5  https://www.icc-cpi.int/sites/default/files/itemsDocuments/210303-office-of-the-prosecutor-
palestine-summary-findings-eng.pdf
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submission by the Union of Turkish Bar Associations, pertaining
to events occurring after October 7, 2023, serves as an additional
declaration to augment the ongoing investigation.

lI-Introduction

WHY IS THE UNION OF BAR ASSOCIATIONS OF TURKEY (TBB)
APPLYING TO THE PROSECUTOR OF THE INTERNATIONAL
CRIMINAL COURT?

Bar Associations in the Turkish Legal System: Qualifications
and Core Values

The Union of Turkish Bar Associations (UTBA) serves as the
overarching body for provincial bar associations, with 182,944
lawyers as members. It operates as a public institutional and
independent professional association. The public nature of the
UTBA is directly derived from Article 135 of the Constitution of
the Republic of Turkey, ensuring its independence outside the
government hierarchy.

In Turkey, the legal profession is a cornerstone of the right to
a fair trial and defence, and by extension, the rule of law. The
effectiveness of the legal profession in upholding these principles
relies on its independent and public characteristics, blending these
two functions. Bar associations, as public representatives of the
legal profession, and the Union of Turkish Bar Associations, in its
capacity as the umbrella organization, bear both public and private,
as well as civil rights and obligations in fulfilling this vital role.®

6 Cigdem Sever, “Lawyers as Subject of Rights in the Decisions of the European Court of Human
Rights”, Ankara Bar Association Journal, Year 76, S. 2018/4, pp. 243-245.
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In line with the jurisprudence of the Constitutional Court,
it is emphasized that “these institutions have acquired a public
character and constitutional inclusion due to their substantial
membership, the orientation of their work and services towards
the fundamental needs of society on a widespread scale, their role
as effective civil society organizations in a pluralistic democratic
development context, and their capacity to balance the benefits
provided to members with the interests of society at appropriate
levels, and to deepen the culture of a democratic society without
disrupting public order.” Consequently, to wield this sui generis
public power in accordance with their mandates, it is imperative
for bar associations and the Union of Turkish Bar Associations to
actively engage in civil, democratic, legal, and judicial activities.
This engagement is crucial not only to protect and develop human
rights but also to operationalize them for the advancement of a
democratic society.

The legal foundation for the responsibility of bar associations
in Turkey to safeguard public human rights is grounded in Article
76 of the Turkish Advocacy Law, which outlines the formation and
qualifications of bar associations. Article 76 of the Law on Lawyers,
governing the establishment and qualifications of bar associations,
explicitly defines bar associations as “public professional
organizations with legal personality. These associations are tasked
with a broad range of activities, including the development of the
legal profession, fostering honesty and trust among its members
and with business entities, defending and upholding professional
order, ethics, dignity, the rule of law, human rights, and meeting
the common needs of lawyers, and to carry out their activities
in accordance with democratic principles”. Furthermore, Article
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95/21 of the Law on Lawyers, delineating the responsibilities of
the executive boards of bar associations, underscores their duty
“to defend and protect the rule of law and human rights and to
make these concepts operational.”

The Union of Turkish Bar Associations (UTBA) has been explicitly
assigned a specific role in this context, as outlined in Article
110/17 of the same Law. This particular provision designates the
duty of the Union of Turkish Bar Associations, emphasizing its
responsibility to “defend and protect the rule of law and human
rights, and make these concepts operational.”

The phrase “to make these concepts operational” in the
provisions, structured as a public and social duty, imposes a
positive obligation. A positive obligation entails the responsibility
to proactively take actions aimed at fulfilling the specified duty.
Pursuant to the provision “The lawyer shall freely represent the
independent defence, which is one of the constituent elements
of the judiciary” in Article 1 of the Law on Lawyers and the duty
outlined in Article 110/17 of the same law to “defend and protect
the rule of law and human rights,” the primary and natural arena
for the UTBA to fulfil this obligation is within the judicial organs.
These judicial bodies serve as the practical realm for the public
act of advocating for the rule of law and human rights. To carry
out this responsibility, the UTBA actively engages in amicus
curiage applications and seeks to participate in both national
and international legal proceedings, especially those addressing
violations of social rights.

In the preamble of the Morelia Charter of the International
Lawyers’ Association, professional organizations of lawyers
are assigned specific responsibilities to uphold rights, guided
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by the perspective that “the unconditional right of access to
justice must be integrated into the human rights with which it is
inherently connected.” Recognizing that genuine human dignity
is unattainable without this right, the Charter emphasizes the
imperative to guarantee access to justice for every individual
based solely on their humanity.

Likewise, Article 14 of the Havana Rules, adopted by the
United Nations Conference on the Prevention of Crime and the
Treatment of Offenders, held in Havana from 27 August to 7
September 1990, specifies that lawyers (and by extension, their
professional associations) will “endeavour to promote human
rights and fundamental freedoms recognized by both national
and international law.”

On the other hand, Article 110/15 of the Attorneyship Law No.
1136 includes the following provision to ensure that the UTBA
fulfils its duty on the international stage: “To establish contacts
with foreign bar associations, lawyers’ associations, and legal
institutions and to participate in international congresses.” In this
context, the International Criminal Court stands out as the universal
legal institution with which the UTBA will engage to protect
human rights concerning serious violations of humanitarian law
and international crimes.

It is noteworthy that, as emphasized by the European Court of
Human Rights (ECtHR), “lawyers’ associations, which play a crucial
role in the protection of human rights, must be able to remain
independent”.”

7  ECHR, Hajibeyli / Aliyev v. Azerbaijan, B. No: 6477/08 and 10414/08, 19.4.2018.
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We strongly urge that, in addition to government submissions,
our independent submission as the UTBA be duly considered, in
line with Article 15(2) of the Rome Statute. This article allows the
Prosecutor’s Office to receive information from non-governmental
organizations or other reliable sources as it deems appropriate.

I1I-Grounds on the Communication

The Principle of Distinction Between Civilians and
Combatants

The primary aim of the law of armed conflict is to protect the
victims of armed conflict and to regulate the conduct of hostilities
based on a balance between military necessity and humanity. The
undisputed cornerstone of International Humanitarian Law is the
principle of distinction between civilians and combatants, which
obliges belligerents to distinguish at all times between persons
who may be lawfully attacked, and persons who must be spared
and protected from the effects of the hostilities.®

This principle of distinction is expressed in the Protocol
Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed
Conflicts, 8 June 1977 (Protocol |):

“In order to ensure respect for and protection of the civilian
population and civilian objects, the Parties to the conflict shall
at all times distinguish between the civilian population and
combatants and between civilian objects and military objectives

8 Nils Melzer, The Principle of Distinction Between Civilians and Combatants, in The Oxford Hand-
book of International Law in Armed Conflict (ed. by Andrew Clapham / Paola Gaeta), Oxford
University Press 2014, p. 296.

10
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and accordingly shall direct their operations only against military
objectives.”

A precise definition of “civilian” or “civilian population” is notably
absentinthe Geneva or Hague Conventions, even though the Fourth
Geneva Convention specifically focuses on the protection of civilian
persons during times of war. Instead, the Fourth Geneva Convention
refers to “persons in the hands of the enemy.” Recognizing the
evolving categories of individuals covered in previous definitions
and the fundamental obligations to distinguish between combatants
and civilians, those who drafted the Additional Protocol identified
the need for a more exact definition. The definition provided is a
negative one, categorizing civilians as all persons who do not fall
under the category of combatants.’

Protocol | Article 50 defines the concept of civilians and civilian
population:
1. A civilian is any person who does not belong to one of the
categories of persons referred to in Article 4 A (1), (2), (3) and
(6) of the Third Convention and in Article 43 of this Protocol. In
case of doubt whether a person is a civilian, that person shall be
considered to be a civilian.
2. The civilian population comprises all persons who are civilians.
3. The presence within the civilian population of individuals who
do not come within the definition of civilians does not deprive the
population of its civilian character.

The aim of the principle of distinction is emphasized in Article
51 of the Protocol | as “The civilian population as such, as well as
individual civilians, shall not be the object of attack”. That means

9  Laurie R. Blank / Gregory P. Noone, International Law and Armed Conflict, Fundamental Prin-
ciples and Contemporary Challenges in the Law of War, Wolters Kluwer 2013, p. 280.

n
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any party to a conflict distinguish between those who are fighting
and those who are not, and direct attacks solely at the former.*°
This provision expressly states the civilian population and
individual civilians are to enjoy general protection against dangers
arising from military operations. In this article, acts or threats of
violence, the primary purpose of which is to spread terror among
the civilian population, are also prohibited.

As a result of this principle, indiscriminate attacks against
civilians and civilian population are also prohibited. Article 51 / 4
also defines the indiscriminate attacks:

(a) those which are not directed at a specific military objective;

(b) those which employ a method or means of combat which
cannot be directed at a specific military objective; or

(c) those which employ a method or means of combat, the effects
of which cannot be limited as required by this Protocol;

and consequently, in each such case, are of a nature to strike
military objectives and civilians or civilian objects without
distinction.

The same article (51/5/a) states that, among others, the
following types of attacks are to be considered as indiscriminate:

an attack by bombardment by any methods or means which treats
as a single military objective a number of clearly separated and
distinct military objectives located in a city, town, village or other area
containing a similar concentration of civilians or civilian objects; and

(b) an attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated.

10 Laurie R. Blank / Gregory P. Noone, p. 44.

12
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While treaty-based International Humanitarian Law addressing
non-international armed conflict includes some provisions on
the conduct of hostilities, the most crucial rules and principles
applicable in situations of international armed conflict are
now widely acknowledged to have achieved customary status,
extending their relevance to non-international armed conflicts as
well.*!

Attacks on Hospitals and Medical Facilities

International humanitarian law includes significant provisions
for the protection of medical personnel, medical installations,
and medical transports. According to Conventions and Protocols,
medical personnel, administrative support staff, and religious
personnel are entitled to protection and care. They are immune
from being targeted or attacked and must be permitted to carry
out their medical or religious duties without hindrance.

Robust protections are in place for medical goods and
objects, encompassing medical units and transports. According
to Articles 33 and 34 of Geneva Convention |, buildings, material,
and stores of fixed medical establishments of the armed forces
are safeguarded—they must not be intentionally destroyed and
should be dedicated to the care of the wounded and sick. This
protection extends to mobile medical units, even if they fall into
the hands of the enemy; they are to be utilized for the well-
being of the wounded and sick.

Medical transports, including ambulances, are designated for
protection and respect in accordance with the laws of armed

11 Melzer, p. 307.
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conflict. Should they be captured, the law of armed conflict
mandates that proper care and respect be extended to any
wounded and sick persons being transported in such vehicles.?

The safeguarding of medical installations, mobile medical
units, and medical ships will cease only if these installations are
utilized to engage in activities harmful to the enemy beyond
their humanitarian duties. The cessation of protection for such
units and installations requires a prior warning, the provision of a
reasonable time-limit for discontinuing the harmful acts, and only
after the warning has gone unheeded.

What constitutes a “harmful” act is not defined in the
Conventions, although both Conventions | and Il and Protocol
| outline certain conditions that are not to be “considered as
depriving [the protected objects] of the protection due to them”;**
these include, for example, the fact that the hospital or hospital
ship is tending to wounded, sick and shipwrecked civilians; or the
presence of small arms or ammunition taken from the wounded,
sick and shipwrecked and not yet handed in to the proper
authorities.

In the Commentary on Article 23, it is explicitly stated that
“the prohibition on directing attacks against protected zones also
forms part of customary international humanitarian law in respect
of both international and non-international armed conflicts.**

Violations of hospital zones and localities can have consequences
under international criminal law. Attacks on them can fall within

12 Geneva Convention |, Art. 35, Additional Protocol I, Art. 21, Addional Protocol II, Art.11.
13 Geneva Convention |, Art. 22, Geneva Convention Il, Art. 35, Additional Protocol I, Art. 13.
14 ICRC Study on Customary International Humanitarian Law (2005), Rule 35.
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the war crime of “[i]ntentionally directing attacks against ... places
where the sick and wounded are collected.”*

The war crime of ‘[a]ttacking or bombarding, by whatever means,
towns, villages, dwellings or buildings which are undefended and
which are not military objectives’ can also be applicable.’® In
addition, attacks against a hospital zone or locality, or the persons
or objects sheltered therein, could constitute other war crimes,
such as attacks on the civilian population, on civilian objects
or on buildings using the distinctive emblems of the Geneva
Conventions.”

The World Health Organization (WHO) has reported that at
least 521 people, including 16 medical workers, have been killed in
137 “attacks on health care facilities” in Gaza as of November 12.
These attacks, alongside Israel’s decisions to cut off electricity and
water and block humanitarian aid to Gaza, have severely impeded
health care access. The United Nations found as of November 10
that two-thirds of primary care facilities and half of all hospitals
in Gaza are not functioning at a time when medical personnel are
dealing with unprecedented numbers of severely injured patients.
WHO also reported that as of November 10, 18 out of 36 hospitals
and 46 out of 72 primary care clinics were forced to shut down.
The forced closure of these facilities stems from damage caused
by attacks as well as the lack of electricity and fuel.®

According to Human Rights Watch Statement on 14 November
the Israeli military’s repeated, apparently unlawful attacks on
medical facilities, personnel, and transport are further destroying

15 ICC Statute Article 8(2)(b)(ix) and (e)(iv)

16 ICC Statute (1998), Article 8(2)(b)(v); see also ICTY Statute (1993), Article 3(c).

17 ICC Statute (1998), Article 8(2)(b)(i) and (e)(i), (b)(ii), and (b)(xxiv) and (e)(ii).

18 https://www.hrw.org/news/2023/11/07/gaza-israeli-ambulance-strike-apparently-unlawful
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the Gaza Strip’s healthcare system and should be investigated
as war crimes. Despite the Israeli military’s claims on November
5, 2023, of “Hamas’s cynical use of hospitals,” no evidence put
forward would justify depriving hospitals and ambulances of their
protected status under international humanitarian law.

Human Rights Watch investigated attacks on or near the
Indonesian Hospital, al-Ahli Hospital, the International Eye Care
Centre, the Turkish-Palestinian Friendship Hospital, and the al-
Quds Hospital between October 7 and November 7. Human Rights
Watch spoke by phone with two displaced people sheltering in
hospitals and 16 healthcare workers and hospital officials in Gaza
and analysed and verified open-source data, including videos
posted to social media and satellite imagery, as well as WHO
databases.

Israeli forces struck the Indonesian Hospital multiple times
between October 7 and October 28, killing at least twelve civilians.
The International Eye Care Centre was struck repeatedly and
completely destroyed after a strike on October 10 or 11. Strikes hit
the compound and vicinity of the Turkish-Palestinian Friendship
Hospital on October 30 and 31. Damage to the hospital as well
as a lack of fuel for hospital generators resulted in its closure
on November 1. Repeated Israeli strikes damaged the al-Quds
Hospital and injured a man and child out front. Israeli forces on
several occasions struck clearly marked ambulances, killing and
wounding at least a dozen people in one incident on November 3,
including children, outside al-Shifa hospital.*

19 https://www.hrw.org/news/2023/11/14/gaza-unlawful-israeli-hospital-strikes-worsen-
health-crisis
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At this point we share the legal opinion of the Human Rights
Watch on the illegality of attacking the hospitals and medical
facilities in Gaza:

Hospitals and other medical facilities are civilian objects that
have special protections under international humanitarian
law. Hospitals only lose their protection from attack if they are
being used to commit “acts harmful to the enemy,” and after
a required warning. Even if military forces unlawfully use a
hospital to store weapons or encamp able-bodied combatants,
the attacking force must issue a warning to cease this misuse,
set a reasonable time limit for it to end, and lawfully attack only
after such a warning has gone unheeded. Ordering patients,
medical staff, and others to evacuate a hospital should only be
used as a last resort. Medical personnel need to be protected
and permitted to do their work.

All warring parties must take constant care to minimize harm
to civilians. Attacks on hospitals being used to commit “acts
harmful to the enemy” are still unlawful if indiscriminate or
disproportionate. The use of explosive weapons in densely
populated areas heightens the risk of indiscriminate attacks.
Attacks in which the anticipated loss of civilian life and property
are excessive compared with the concrete and direct military gain
are disproportionate. Concerns about disproportionate attacks
are magnified with respect to hospitals, since even the threat
of an attack or minor damage can have massive life-or-death
implications for patients and their caregivers.?

Attack on Palestinian Bar Association

On October 9, 2023, the Israeli forces bombed the Bar
Association building in Gaza City, completely destroying it. It is
well known that this building belongs to the Bar Association, a

20 https://www.hrw.org/news/2023/11/14/gaza-unlawful-israeli-hospital-strikes-worsen-
health-crisis
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civil professional institution that provides services to its members
and civilian citizens.

The Palestinian Bar Association made a statement about this
attack:

“... This act is considered a violation of international law, legal
protection, and the laws established by the International Bar
Association in 1992. This action will limit the Bar Association’s
ability to fulfil its professional and national duties towards lawyers
and civilian citizens.

The Palestinian Bar Association affirms that the collective
punishments carried out by the occupying state constitute a clear
violation of Article 33 of the Fourth Geneva Convention, which
prohibits collective punishments and all measures of threat and
terrorism and measures of retaliation against defenceless persons
and their property.

The acts of destruction practiced by Israel on a large scale violate
Article 53 of the Fourth Geneva Convention, which prohibits
the occupying state from destroying any private, immovable or
movable property related to individuals, groups, the state, or
public authorities.

And the ongoing violations and attacks conducted by Israel
against cultural objects and places of worship; It is a violation
of the Hague Convention for the Protection of Cultural Property,
which prohibits exposing this property to any type of attack in the
event of armed conflict and stresses the necessity of preserving it.

Since Israel is violating more than 12 international agreements
and resolutions and is abusing the Palestinians, especially civilians
and legal professionals, since the beginning of the war on Gaza
on October 7, 2023, a number of lawyers and a judge have been
killed by Israeli occupation bullets while they are in their homes,
safe and defenceless”.*

21 https://iadllaw.org/2023/10/palestinian-bar-association-statement-of-appeal-and-condem-
nation-for-the-bombing-of-the-pba-headquarters-in-gaza-city/
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Attacks on Media Workers

According to the Committee to Protect Journalists’ (CPJ) report,
issued on November 12:

“The Israel-Gaza war has taken a severe toll on journalists since

Hamas launched its unprecedented attack against Israel on
October 7 and Israel declared war on the militant Palestinian
group, launching strikes on the blockaded Gaza Strip”.

As of November 12, Committee to Protect Journalists’ (CPJ’s)
preliminary investigations showed at least 40 journalists and
media workers were among the more than 12,000 killed since the
war began on October 7—with over 11,070 Palestinian deaths in
Gaza and the West Bank and 1,200 deaths in Israel:

40 journalists and media workers were confirmed dead: 35
Palestinian, 4 Israeli and 1 Lebanese.

8 Journalists were reported injured.
3 journalists were reported missing.
13 journalists were reported arrested.

Multiple assaults, threats, cyberattacks, censorship and killing
of family members??,

The Israel Defence Forces (IDF) told Reuters and Agence France
Press news agencies that it could not guarantee the safety of
their journalists operating in the Gaza Strip, after they had sought
assurances that their journalists would not be targeted by Israeli
strikes, Reuters reported on October 27.%

22 The list of the killed, injured and missing journalists: https://cpj.org/2023/11/journalist-casual-
ties-in-the-israel-gaza-conflict/

23 https://www.reuters.com/world/middle-east/israeli-military-says-it-cant-guarantee-journal-
ists-safety-gaza-2023-10-27/
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International Humanitarian Law extends protection to all
journalists, classifying them as civilians. In both international and
non-international armed conflicts, journalists are safeguarded by
these legal provisions. As civilians, journalists are immune from
attacks unless, and only for the duration that, they are directly
participating in hostilities.?

The prohibition against attacks on journalists and news media is
rooted in the protection afforded to civilians and civilian objects under
international humanitarian law. Furthermore, the media, even when
utilized for propaganda, is generally not deemed a military objective
unless under special circumstances. In essence, although there is no
specific status designated for journalists and their equipment, they
are granted general protection akin to civilians and civilian objects,
unless they actively contribute to military action.?

Protocol | Article 79 expressly states:

1. Journalists engaged in dangerous professional missions in
areas of armed conflict shall be considered as civilians within the
meaning of Article 50, paragraph 1.

2. They shall be protected as such under the Conventions and
this Protocol, provided that they take no action adversely affecting
their status as civilians, and without prejudice to the right of war
correspondents accredited to the armed forces to the status
provided for in Article 4 A (4) of the Third Convention.

Journalists in armed conflicts or in wartime play an important
role as the primary source of information for the public and in

24 https://www.icrc.org/en/download/file/67246/handout_7_-_how_does_ihl_protect_journal-
ists.pdf

25 https://casebook.icrc.org/case-study/protection-journalists
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shaping public opinion. Their reports provide insights into the
realities of armed conflicts or wars, impact on civilians and the
activities of the armed forces. By reporting on war crimes, human
rights abuses and other similar violations, journalists contribute
to transparency and can help prevent impunity.

Journalists in Gaza face particularly high risks as they try to
cover the conflict in the face of an Israeli ground assault on Gaza
City, devastating Israeli airstrikes, disrupted communications, and
extensive power outages.

Attacks on Refugee Camps

In areport published on 14 November by the United Nations Relief
and Works Agency for Palestine Refugees in the Near East (UNRWA):2®

Almost 1.6 million people have been displaced across the Gaza
Strip since 7 October.

Nearly 795,500 internally displaced persons (IDPs) are now
sheltering in 154 UNRWA installations across all five governorates
of the Gaza Strip, including in the north.

About 634,500 IDPs are sheltering in 97 facilities in the Middle,
Khan Younis and Rafah areas. Nearly 160,000 IDPs were sheltering
in 57 UNRWA schools in the northern and Gaza areas as of 12
October 2023, before the evacuation order was issued by the
Israeli Authorities. UNRWA is not able to access these shelters
to assist or protect IDPs and does not have information on their
needs and conditions.

26 https://www.unrwa.org/resources/reports/unrwa-situation-report-30-situation-gaza-strip-
and-west-bank-including-east-Jerusalem
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Obtaining updated figures and information is becoming
increasingly challenging, especially in the Middle area, due
to serious communication breakdowns. In some areas, the
telecommunications companies have stopped operating. It is
expected that communications will start to fail as of Thursday 16
November, when telecommunication companies run out of fuel to
operate their data centres and major connection sites.

With current supplies, UNRWA is meeting only 39 per cent of
food needs and one per cent of WASH needs in the shelters.

Nearly one third of the UNRWA colleagues who were killed
were below the Wadi Gaza line, in the southern and middle areas
of the Gaza Strip.

UNRWA received another extremely concerning report that
Israeli Forces entered an UNRWA school in Gaza City and used the
installation for military operations, including using it as a sniper
position. UNRWA is further verifying this report. If confirmed, the
military use of UNRWA facilities raises serious concerns, as such
use puts civilians at serious risk of harm, in addition to being a
severe breach of UN privileges and immunities.

Due to strikes close to one UNRWA school in Nuseirat camp, in
the Middle area, two IDPs were injured by shrapnel that fell inside
the school. Over 6,400 IDPs are sheltering in the school.

At least 563 IDPs sheltering in UNRWA premises have been injured
and 71 killed since 7 October. The number of killed and injured IDPs
is likely to be higher as UNRWA s still trying to verify casualties of
incidents impacting its installations in the North and Gaza areas.

At least 64 UNRWA installations have been impacted since the
beginning of the war.
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Some news from international media about the attacks on
refugee camps and civilians sheltering in these installations are
as follows:

31 October: Israeli airstrikes caused significant damage to a
large refugee camp in Jabalia, just north of Gaza City, on Tuesday.
The Israeli military confirms it was targeting the area, which it
says is @ Hamas “stronghold,” including underground tunnels and
a command centre.

Photos from the scene showed large craters and other damage
at the camp, where teams of people lined up bodies in rows,
covered by white sheets. Hamas officials said at least six airstrikes
demolished apartment buildings in the residential area.

A precise number of casualties and injuries is yet to be
discovered; initial reports from the health ministry in Gaza stated
that a large number of people were wounded or killed.?”

November 3: Israeli airstrikes inflicted extensive damage
on parts of the Jabalia refugee camp in North Gaza this week,
levelling buildings in a densely populated area. Palestinian
authorities report that at least 195 civilians were killed, and there
are numerous individuals still missing. (...)

Israel’s ensuing bombardment of the small Palestinian enclave
of 2.3 million people has killed more than 9000 people, according
to health authorities in Gaza. Food and water are scarce, and
medical services are collapsing.

At least five other refugee camps in the coastal enclave have
been hit during Israel’s ongoing offensive, according to satellite

27 https://www.npr.org/2023/10/31/1209646548/israel-military-central-gaza-fighting-hamas
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images analysed by Masae Analytics. The United Nations refugee
agency for Palestine indicated that schools used as shelters by
thousands of people have been damaged in the Jabalia, Beach
and Al Bureij camps and nearly 50 of its buildings and assets have
been affected across the 360 square kilometres Gaza Strip. The
UN agency reported that more than seventy of its staff members
have been killed?.

November 5: Israel’s military has bombed at least three refugee
camps in Gaza, including al-Maghazi camp, in the last 24 hours and
killed dozens of people, Palestinian officials have stated. At least
47 people were killed after Israel struck the al-Maghazi refugee
camp overnight on Saturday. Jabalia camp was also hit overnight,
leaving at least six people dead.?

Hate Speeches and Genocidal Rhetoric of the Israeli Public
Officials and Genocidal Intent

A U.N. committee on racism voiced concern about a sharp
increase in racist hate speech and dehumanisation directed
at Palestinians by Israelis, including senior officials, since the
October 7 Hamas attacks. The Geneva-based committee said
it was “highly concerned” by recent comments including those
made by senior Israeli officials, politicians and public figures and
called for Israel to condemn hate speech and investigate and
punish such acts.?°

28 https://www.reuters.com/graphics/ISRAEL-PALESTINIANS/GAZA-JABALIA/byprrdygjpe/

29 https://www.aljazeera.com/news/2023/11/5/israel-bombs-al-maghazi-refugee-camp-killing-
dozens-gaza-officials-say

30 https://www.reuters.com/world/un-committee-voices-concern-about-rising-israeli-hate-
speech-against-2023-10-27/
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According to Article 5 of the Statute of the International
Criminal Court, which reflects verbatim the definition of genocide
as contained in the Convention on the Prevention and Punishment
of the Crime of Genocide, genocide means any of the following
acts, committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group as such, namely, inter
alia: killing members of the group; causing serious bodily or
mental harm to members of the group, causing serious bodily or
mental harm to members of the group, deliberately inflicting on
the group conditions of life calculated to bring about its physical
destruction in whole or in part, imposing measures intended to
prevent births within the group and forcibly transferring children
of the group to another group.

Genocide stands apart from other crimes due to its unique
characteristic known as “specific intent” or “dolus specialis.”
Specificintentina crime is a special intention, an essential element
of the crime that necessitates the perpetrator’s clear intention
to commit the act in question. In the context of genocide, this
specific intent lies in the deliberate intention “to destroy, in whole
or in part, a national, ethnical, racial, or religious group, as such.”3!

Specific intent is a well-established concept in criminal law
within the Roman-continental legal systems. It serves as a
necessary constituent element for certain offenses, demanding
thatthe perpetrator possessesa clearintent to commit the charged
offense. In this context, specific intent is the pivotal element
of an intentional offense, characterized by the psychological

31 International Criminal Tribunal for Ruanda, Case No: ICTR-96-4-T, Chamber |, Judgement, par.
498.
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connection between the physical result and the mental state of
the perpetrator.®

In practical terms, for any of the acts charged to constitute an
element of genocide, the act must have been committed against
one or several individuals solely because they were members of a
specific group. The specific motive for targeting these individuals
is crucial; it must be because they belonged to this particular
group. Thus, the victim is chosen not because of their individual
identity, but rather on account of their membership of a national,
ethnical, racial or religious group. The victim of the act is therefore
a member of a group, chosen as such, which thus means that the
victim of the crime of genocide is the group itself and not only the
individual.®

As a consequence of these considerations, it is crucial for a
court or prosecutor to ascertain the specific intent (mens rea)
of the perpetrators concerning the crime of genocide. While a
confession from the accused admitting to acting with genocidal or
specific intent could be considered considerable evidence in this
context, such confessions are not prevalent in cases of genocide
that come under the purview of international court decisions.

In the Akayesu decision, International Criminal Tribunal for
Rwanda addressed the difficulty of proving specific intent and
established certain criteria for determining the perpetrator’s
intent:

“On the issue of determining the offender’s specific intent,
the Chamber considers that intent is a mental factor which is

32 Akayesu, par. 518.
33 Akayesu, par. 521.
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difficult, even impossible, to determine. This is the reason why,
in the absence of a confession from the accused, his intent can
be inferred from a certain number of presumptions of fact. The
Chamber considers that it is possible to deduce the genocidal
intent inherent in a particular act charged from the general
context of the perpetration of other culpable acts systematically
directed against that same group, whether these acts were
committed by the same offender or by others. Other factors, such
as the scale of atrocities committed, their general nature, in a
region or a country, or furthermore, the fact of deliberately and
systematically targeting victims on account of their membership
of a particular group, while excluding the members of other
groups, can enable the Chamber to infer the genocidal intent of
an individual”.

Trial Chamber | of the International Criminal Tribunal for the
former Yugoslavia also stated that the specific intent of the crime
of genocide:

“may be inferred from a number of facts such as the general

political doctrine which gave rise to the acts possibly covered

by the definition in Article 4, or the repetition of destructive and
discriminatory acts. The intent may also be inferred from the
perpetration of acts which violate, or which the perpetrators
themselves consider to violate the very foundation of the
group - acts which are not in themselves covered by the list in
Article 4(2) but which are committed as part the same pattern
of conduct”.**

Repeated in many international court decisions like Krstic
and Jelisic, ICTY states that where direct evidence of genocidal
intent is absent, the intent may still be inferred from the factual
circumstances of the crime and the genocidal intent may be

34 International Criminal Tribunal for the former Yugoslavia, Decision of Trial Chamber |, Radovan
Karadzic, Ratko Mladic case (Cases Nos. IT-95-5-R61 and IT-95-18-R61), Consideration of the
Indictment wihin the framework of Rule 61 of the Rules of Procedure and Evidence, par. 94.
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inferred, among other facts, from evidence of “other culpable acts
systematically directed against the same group.®

Thus, in the matter brought before the International Criminal
Tribunal for the former Yugoslavia, the Trial Chamber, in its
findings, found that:

“this intent derives from the combined effect of speeches or
projects laying the groundwork for and justifying the acts, from
the massive scale of their destructive effect and from their specific
nature, which aims at undermining what is considered to be the
foundation the group.”3®

Accordingto the findings of the ICTY, speeches or statements may
be deemed as factual circumstances of the crime or other culpable
acts that are systematically directed against the same group.

The Israeli authorities have made the following written or oral
statements regarding the armed conflict that started on 7 October
2023:

Statement by Israeli President Isaac Herzog:

“It is an entire nation that is responsible. This rhetoric about
civilians not being involved is absolutely untrue...and we will fight
until we break their backs.”*”

Statement by Prime Minister Benjamin Netanyahu on 29

October:3®

“They [the Israeli army] are longing to recompense the murderers
for the horrific acts they perpetrated on our children, our women,

35 Krsti¢ Appeal Judgment, par. 34, Jelisi¢ Appeal Judgment, paras 47-48, And also see Stakic¢ Ap-
peal Judgment, par. 55; Hategekimana Appeal Judgment, par. 133; KaradZi¢ Rule 98 bis Appeal
Judgment, par. 80.

36 Decision of Trial Chamber I, Radovan Karadzic, Ratko Mladic Case, par. 95.
37 https://transcripts.cnn.com/show/cnr/date/2023-10-15/segment/01

38 Statement by PM Netanyahu, https://www.gov.il/en/departments/news/event-state-
ment281023
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our parents and our friends. They are committed to eradicating
this evil from the world, for our existence, and | add, for the good of
all humanity. The entire people, and the leadership of the people,
embrace them and believe in them. ‘Remember what Amalek>®
did to you’ (Deuteronomy 25:17). We remember and we fight.”

A post from Israel’s Prime Minister Benjamin Netanyahu’s X

account @IsraelPM (later deleted)

“This is a struggle between the children of light and the children
of darkness, between humanity and the law of the jungle.”*

Israel’s finance minister, Bezalel Smotrich:

“I welcome the initiative of members of Knesset Ram Ben-Barak
and Danny Danon on the voluntary immigration of Gaza Arabs to
the countries of the world. This is the right humanitarian solution
for the residents of Gaza and the entire region,”

“A cell with a small area like the Gaza Strip without natural
resources and independent sources of livelihood has no chance
to exist independently, economically and politically in such a high
density for a long time.

“The reception of refugees by the countries of the world that really
want their best interests, with the support and generous financial
assistance of the international community and within the state of
Israel, is the only solution that will bring to an end the suffering
and pain of Jews and Arabs alike.”

39

40

“Amalek, in the Tanakh (Hebrew Bible), is a nation that ambushed the Israelites making their
way to the Promised Land. Following the attack, which the Israelites were able to beat back,
God instructed that they must never forget and must wage an eternal war until no trace of
Amalek’s existence remains. Generations later, King Saul killed all but the Amalekite king,
whose descendent, Haman, generations after that, in the story of Purim, plotted to kill all the
Jews in Persia”. See Ariel Gold, “Who’s Drinking Netanyahu’s Genocidal Amalek Kool-Aid?”,
https://www.commondreams.org/opinion/netanyahu-amalek See also Samuel 15:3: “Now go,
attack the Amalekites and totally destroy all that belongs to them. Do not spare them; put to
death men and women, children and infants, cattle and sheep, camels and donkeys.”

https://web.archive.org/web/20231017150336/https://twitter.com/IsraeliPM/sta-
tus/1713949754948718657
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“The state of Israel will no longer be able to put up with the
existence of an independent entity in Gaza.”*

Heritage Minister Amichai Eliyahu, a member of National
Security Minister Itamar Ben Gvir’s far-right Otzma Yehudit
(Jewish Power) Party, in answer to a question posed during a
radio interview:

“Your expectation is that tomorrow morning we’d drop what
amounts to some kind a nuclear bomb on all of Gaza, flattening
them, eliminating everybody there...,” the Radio Kol Berama
interviewer said.

“That’s one way,” Eliyahu responded. “The second way is to work
out what is important to them, what scares them, what deters
them... They are not scared of death.”

“I pray and hope for their return, but there is a price to be paid in
war,” he said. “Why are the lives of the abductees, whose release
I really want, more important than the lives of the soldiers and the
people who will be murdered later?”

Eliyahu also voiced objection to allowing any humanitarian aid
into Gaza, saying, “we wouldn’t hand the Nazis humanitarian
aid,” and charging that “there is no such thing as uninvolved
civilians in Gaza.”*

The Coordinator of Israeli Military Activities in the OPTs, Maj.
Gen. Ghassan Alian

“Animal humans will be treated accordingly; you wanted hell, and
you will get it.”*

41 https://www.aljazeera.com/news/2023/11/14/israeli-minister-supports-voluntary-migration-
of-palestinians-in-gaza

42 https://www.timesofisrael.com/far-right-minister-says-nuking-gaza-an-option-pm-suspends-
him-from-cabinet-meetings/

43 https://www.timesofisrael.com/liveblog_entry/cogat-chief-addresses-gazans-you-wanted-
hell-you-will-get-hell/
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An unnamed defence official told Israel’s Channel 13:
“Gaza will eventually turn into a city of tents. There will be no
buildings. The ground manoeuvre will surprise Hamas,” the official
said in a stark warning to the terrorist group behind the weekend
assault that killed more than 1,200 Israelis.

Tally Gotliv, a member of Likud and Foreign Affairs and Defence

Committee, of the Knesset, on X:

“Jericho Missile! Jericho Missile! Strategic alert. Before considering
the introduction of forces. Doomsday weapon! This is my opinion.
May God protect all our forces.”

“There is no pity! To the ground and crush Gaza. ... Do everything
before considering bringing troops into Gaza.”

“We have artillery capabilities. We invested huge budgets in it.
Must use everything we have in the arsenal! The lives of our
soldiers are more important and precious than any person in
Gaza. The gloves will be removed!”*

Israeli Member of the Knesset, Ariek Kalnner on X:

“Right now, one goal: Nakba! A Nakba that will overshadow the
Nakba of 48. Nakba in Gaza and Nakba to anyone who dares
to join their Nakba, because like then in 1948, the alternative is
clear”.

“Turn off the enemy now! This day is our Pearl Harbor. We will still
learn the lessons. Right now, one goal: Nakba!”*

The head of the IDF Spokesperson Unit, Rear Adm. Daniel

Hagari:

“We are dropping hundreds of tons of bombs on Gaza. The focus
is on destruction, not accuracy.”*
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https://nypost.com/2023/10/11/israeli-official-says-gaza-will-be-made-a-city-of-tents/
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Ben Gvir Itamar, the Israeli minister for border security and
representing the far-right Party Jewish Power:

“As long as Hamas does not release the captives it holds the only
thing that needs to enter Gaza are hundreds of tons of explosives
from the Air Force, not an ounce of humanitarian aid.”*

The ICTY Appeals Chamber in Stakic case stated:

“The Trial Chamber thus clearly considered the Appellant’s
derogatory statements and propaganda, and the Appeals
Chamber concludes that its assessment was reasonable. Evidence
demonstrating ethnic bias, however reprehensible, does not
necessarily prove genocidal intent. It is true, as the Prosecution
suggests, that utterances might constitute evidence of genocidal
intent even if they fall short of express calls for a group’s physical
destruction; a perpetrator’s statements must be understood in
their proper context.”

When these statements and social media posts by the Israeli
authorities are read even with an objective perspective, it is
evident that they do not contain propaganda or biases stemming
from the past, and it is clear that they are aimed at the destruction
of a certain group of Palestinians. Especially in the statement
made by the coordinator of Israeli Military Activities in the OPTs,
Maj. Gen. Ghassan Alian, Palestinians are likened to animals and
it is suggested that they will receive the treatment they deserve.
This statement is beyond mere propaganda or bias. This is one of
the steps of the crime of genocide: dehumanisation.

The emphasis that Prime Minister Netanyahu places on the Old
Testament, particularly the Amalek story, is seen by some as indicative
of his specific intent — the destruction of the Palestinian group.

47 https://www.ynetnews.com/article/bkm3wI3bp
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These statements and social media posts belonging to the Israeli
authorities may also be considered as direct and public incitement
to commit genocide which is prohibited by the Convention on the
Prevention and Punishment of the Crime of Genocide Art. Ill/c
and Rome Statute Art. 25/3/c.

Issuing a Warrant of Arrest

Article 63 of the Statute stipulates that proceedings before the
International Criminal Court (ICC) occur in the presence of the
person, whether a suspect at the pre-trial stage or an accused
person after the confirmation of the charges. The absence of
arrests impedes the judicial process, preventing ICC judges from
making determinations on guilt or innocence and hindering the
opportunity for victims to be heard.

Impunity and instability are closely interconnected. When an
alleged perpetrator of crimes remains at large, it poses risks to the
collection and preservation of evidence, as well as the safety and
well-being of potential witnesses and victims. Moreover, it implies
that the individual might be free to persist in committing crimes,
with no deterrent effect on other or future perpetrators.

Based on the investigations, the Prosecutor has the authority
to request the issuance of a warrant of arrest from the Pre-Trial
Chamber responsible for overseeing the proceedings related to
the relevant situation under investigation.

To issue a warrant, the judges must be satisfied that there are
reasonable grounds to believe that the suspect has committed a
crime within the jurisdiction of the ICC.



Statement by the Union of Turkish Bar Associations to the International Criminal Court Regarding the Investigation on the
State of Palestine Conducted within the Scope of the Israeli-Palestinian Conflict

Following this, the judges issue a warrant of arrest, aiming to
ensure the individual’s appearance at trial, prevent obstruction
or endangerment of the investigation or court proceedings, and
halt the person from continuing to commit the alleged crime or a
related offense (as per Article 58(1)(b) of the Statute).

The Registry is responsible for transmitting the arrest warrant
and requests for arrest and surrender to the relevant State(s), in
consultation and coordination with the OTP.*®

There are reasonable grounds to believe that several Israeli
authorities and officials are responsible for having committed
jointly with others and/or through others, or having ordered,
solicited or induced, or of having aided, abetted or otherwise
assisted in the commission of, or in any other way contributed
to the commission of the crimes falling under the jurisdiction ICC
committed between 7 October and 16 November 2023.

Article 58(1)(b)(iii) underscores that one of the objectives of
an arrest warrant is to prevent the individual from persisting in
the commission of a crime or related offenses falling within the
jurisdiction of the Court, arising from the same circumstances.
The urgency is evident, particularly for public officials, heads,
or members of armed groups, given the widely acknowledged
expectation that the ongoing situation in Gaza will escalate.
Issuing arrest warrants is imperative to avert attacks and atrocities
against civilians and civilian objects, ensuring that the person does
not obstruct or jeopardize the investigation.

48 https://www.icc-cpi.int/sites/default/files/bookletArrestsENG.pdf
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Grounds for an International Warrant of Arrest

On 20 December 2019, the Prosecutor announced that following
a thorough, independent and objective assessment of all reliable
information available to her Office, the preliminary examination
into the Situation in Palestine had concluded with a determination
that all the statutory criteria under article 53(1) of the Rome Statute
for the opening of an investigation had been met. The Prosecutor
announced that she was satisfied that: (i) there was a reasonable
basis to believe that war crimes have been or are being committed
in the West Bank, including East Jerusalem, and the Gaza Strip; (ii)
potential cases arising from the situation would be admissible; and
(iii) there were no substantial reasons to believe that an investigation
would not serve the interests of justice.

On 5 February 2021, the Pre-Trial Chamber decided, by a
majority, that the Court may exercise its criminal jurisdiction in
the Situation in Palestine, and that the territorial scope of this
jurisdiction extends to Gaza and the West Bank, including East
Jerusalem. After this decision on March 2021, the Prosecutor
confirmed the initiation by the Office of the Prosecutor of the
International Criminal Court of an investigation respecting the
Situation in Palestine. Since that time, the investigation has been
ongoing. After October 7, it has been observed that numerous
crimes falling within the jurisdiction of the Court have been
committed both in Gaza and Israel.

According to Article 58 of the Statute, at any time after the
initiation of an investigation, the Pre-Trial Chamber shall, upon
the application of the Prosecutor and under certain conditions,
issue a warrant of arrest for a person. These conditions are:
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(a) There are reasonable grounds to believe that the person has
committed a crime within the jurisdiction of the Court; and

(b) The arrest of the person appears necessary:
(i) To ensure the person’s appearance at trial;

(ii) To ensure that the person does not obstruct or endanger the
investigation or the court proceedings; or

(iii) Where applicable, to prevent the person from continuing with
the commission of that crime or a related crime which is within
the jurisdiction of the Court, and which arises out of the same
circumstances.

As previously mentioned, the non-international armed conflict
between Hamas and Israel has led to thousands of deaths, injuries,
attacks on civilians and civilian objects, and numerous violations
of international humanitarian law. While the legal assessments of
these acts will be conducted by the Prosecutor and Trial Chamber,
we have reasonable grounds to believe that these countless acts
amount to war crimes, crimes against humanity, and genocide. In
our opinion, the first condition for issuing a warrant of arrest is met.

The deteriorating situation in Gaza underscores the imperative
to prevent the suspects from persisting in the commission of
crimes or related offenses falling within the jurisdiction of the
Court. In light of these circumstances, the issuance of a warrant of
arrest is deemed necessary.

Furthermore, the ongoing situation in Gaza presents obstacles
to conducting a fair and independent investigation. The brutal
attacks by the Israeli Defence Forces, coupled with the forced
transfer of civilians, pose serious threats to the investigation
process, making it extremely challenging to obtain evidence about
the crimes committed.
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Conclusion
In light of the foregoing, we kindly request the Prosecutor to:

Include the violations of international humanitarian law
mentioned above inter alia in the investigation, as they constitute
crimes within the jurisdiction of the International Criminal Court.

When preparing an indictment, take into consideration our
findings related to the specific intent of the crime of genocide.

Make an application to the Pre-Trial Chamber immediately
for issuing an international warrant of arrest for the suspects
responsible for directly committing, jointly with others and/or
through others, or ordering, soliciting, inducing, aiding, abetting,
or otherwise assisting in the commission of, or in any other way
contributing to the crimes committed within the jurisdiction of
the Court.

With kind regards.






Karim A.A. Khan K.C.
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israil-Filistin Catismasi Kapsaminda Yiiriitiilen Filistin Devleti
Sorusturmasina iliskin Tiirkiye Barolar Birligi Tarafindan
Uluslararasi Ceza Mahkemesine Yapilan Bildirim?*

Ankara, Turkiye

I- Arka Plan Bilgisi

Bilindigi Gizere Birlesmis Milletler (BM) Sorusturma Komisyonu,
2014 Gazze gatismalari sirasinda islendigi iddia edilen agir ihlallere
iliskin sorusturma cagrisinda bulunmus; Haziran 2015’te BM insan
Haklari Konseyinin gorevlendirdigi Gazze ¢atismalariyla ilgili sorus-
turma komisyonu, 2014 yazisinda her iki tarafin da isledigi iddia olu-
nan savas suclarini ayrintilariyla anlatan bir rapor sunmustur. israil
ve Filistinli silahli gruplara yonelik rapor, yerel yetkililerin hesap ve-
rebilirligini stirdiirmek ve siddetin gelecekte artmasini engellemek
adina cezai sorusturmalar yUrutilmesini tesvik etmektedir.

1 Bu Bildirim, Dr. Ogr. Uyesi Timugin Képrilii, Dr. Giinal Kursun ve Av. Dogan Erkan tarafindan
hazirlanmistir. isbu metin bilgilendirme amaciyla hazirlanmis olup, resmi terciime degildir.
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1 Ocak 2015 tarihinde, Filistin HUkUmeti (“Filistin”), Roma
Statusi’nin 12(3) maddesi kapsaminda, “13 Haziran 2014’ten bu
yana Dogu Kudiis dahil olmak iizere, isgal altindaki Filistin toprak-
larinda” islendigi iddia edilen suclar konusunda Uluslararasi Ceza
Mahkemesinin (“UCM”) yargi yetkisini kabul eden bir beyanda
bulunmustur. Ardindan 2 Ocak 2015’te Filistin, katilim belgesini
BM Genel Sekreteri’ne tevdi ederek Roma Statiisti'ne katiimistir.
Roma Stattsi Filistin icin 1 Nisan 2015’te yirirlige girmistir.

Roma Statlisi’'niin? 12(3) maddesi uyarinca yapilan bir basvu-
runun veya gecerli bir bildirimin alinmasi Gzerine; Savci, Savcilik
Ofisi Yonetmeligi’'nin 25(1)(c) dizenlemesi uyarinca ve genel ilke
ve uygulamalarin bir parcasi olarak mevcut duruma iliskin bir 6n
inceleme baslatir. Bu dogrultuda, 16 Ocak 2015 tarihinde Savci,
sorusturma acilmasina iliskin Roma Statisu kriterlerinin karsila-
nip karsilanmadiginin belirlenmesi amaciyla, Filistin Devletindeki
Durum’a (“Durum”) iliskin bir 6n inceleme baslatildigini duyur-
mustur. Ozellikle, Roma Statiisii’'niin 53(1) maddesi uyarinca Savci;
bu karari verirken yargi yetkisi, kabul edilebilirlik ve hukuki yarar
Olcutlerini dikkate alir. Uluslararasi Ceza Mahkemesi (UCM) Savci-
ik Makami tarafindan baslatilan 6n sorusturmada hem Filistinli si-
lahl gruplarin hem de israil Savunma Giiglerinin (ISG) 2014 yilinda
51 giin siiren Gazze ¢atismalari sirasinda, Gazze ve Bati Seria’daki
yerlesim faaliyetleriyle ilgili islendigi iddia edilen suglara odakla-
nilmistir.

Filistin hikimeti, 2014 Gazze catismalariyla ilgili olarak, iddia
edilen suglar hakkinda UCM Savcilik Ofisi’ne bilgi sunmustur. Tem-

2 Roma Statlisi Madde 12(3): “Bu tuiztige taraf olmayan devletin 2. paragrafa gore kabuli ara-
niyorsa, o devlet Mahkeme Yazi isleri Dairesi’ne sunacag) bir bildirge ile sug konusu olayla ilgili
olarak, Mahkemenin yargi yetkisini kabul edebilir.”
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muz 2015’te israil, 6n incelemeyle ilgili olarak Savcilik Ofisi ile bir
diyalog baslatmis, 2014 ihtilaflarinin fiili ve hukuki yonlerine iliskin
bir rapor yayinlamistir. Bununla birlikte, israil ve Filistin toprakla-
rinda islendigi iddia edilen suglarla ilgili olarak, kaygi verici siya-
si tepkiler ortaya ¢ikmistir. israil ve ABD, hem Filistin’in bir dev-
let olarak taninmasina hem de UCM’ye karsi sert aciklamalarda
bulunmus ve Filistin izerinde baski olusturmak amaciyla, yapilan
yardimlari durdurmuslardir.

Roma Statlisi’'ne taraf bir devlet olarak Filistin’in sorumlu-
luklari arasinda; mahkeme ve kararlarina uyumlu olmak, Roma
Statusi’nd ulusal mevzuatina dahil etmek ve Savcilik Ofisi’ne 6n
inceleme asamalarinda yardimci olmak yer almaktadir. Her ne
kadar UCM’yi kuran Roma Statiisii’ne taraf bir devlet olmasa da
israil’in de Mahkeme ile olumlu iliskiler kurmasi gerekmektedir.
Uluslararasi toplum, 6zellikle de UCM’yi kuran Roma Statlsii’'ne
taraf devletler ister ulusal yargi sistemleri ister UCM araciligiyla
hesap verebilirlik stireglerini desteklemelidirler.

Filistin, 1998 yilinda Roma Konferansi’'na gézlemci delegasyon
olarak katilmistir. O tarihten bu yana, Uluslararasi Ceza Mahkeme-
sine (UCM) destegini stirekli olarak dile getirmistir. Bu destek, yal-
nizca hesap verebilirligi tesvik edecek bir yontem olarak degil, ayni
zamanda Ozellikle Filistin topraklarinda islendigi iddia edilen ulus-
lararasi suglarla ilgili cezasizliga son verilmesine yonelik 6nemli
bir ara¢ olarak da goriilmektedir. Nisan 2012’de Savcilik Makami;
Filistin tarafindan 2009 tarihli Roma Statlisii Madde 12(3) uyarin-
ca yapilan ve 1 Temmuz 2002’den itibaren Filistin topraklarinda
gerceklestirilen eylemler igin Uluslararasi Ceza Mahkemesinin
yargilama yetkisini kabul ettigine dair bir bildirimi reddetmistir.
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Savcl, UCM'nin yargilama yetkisini yalnizca bir “devletin” kabul
edebilecegine ve BM Genel Kuruluna gore Filistin’in bir “devlet”
olmadigini ifade etmistir. Savcilik Makami, Filistin’in bir devlet
olup olmamasiyla ilgili hukuki sorunlari ¢c6zebilecek, BM organla-
rinin ve nihayetinde, UCM Taraf Devletler Meclisi’'nin (TDM) tem-
silcisiymis gibi hareket etmeyi kabul etmedigini hatirlatmistir. S6z
konusu dénemde Savcilik Ofisinin, resmfi bir sorusturmanin gerekli
olup olmadigina karar vermek Uzere bir 6n inceleme yapamaya-
cagini degerlendirmis olmasi muhtemeldir. Bununla birlikte; Ka-
sim 2012’de BM Genel Kurulunun 67/19 sayili karart ile, Filistin’in
BM’deki statlisi, gbzlemci 6rgitten Uye olmayan gozlemci devlete
yukseltilmis ve bu da Filistin’in bir dizi uluslararasi antlasmaya ka-
tilmasina olanak saglamistir. TDM’nin Aralik 2014’teki oturumuna,
Filistin ilk kez Giye olmayan gozlemci devlet statistyle katilmaya
davet edilmistir.

22 Mayis 2018 tarihinde, Roma Statlisi’'ntin 13(a) ve 14. mad-
deleri uyarinca, Filistin, 13 Haziran 2014 tarihinden bu yana de-
vam eden ve bitis tarihi belirtiimeyen Durum’u Savciya iletmistir.
Bu bildirim, dogrudan sorusturma baslatilmasina yol agmamistir
zira Savcr’nin sorusturma agmak igin gerekli hukuki kriterlerin kar-
silanip karsilanmadigini belirlemesi gerekmektedir.

20 Aralik 2019’da Savci, ofisine sunulan tim givenilir bilgilerin
kapsamli, bagimsiz ve objektif bir degerlendirmesinin ardindan;
Filistin’deki Durum’a bagli 6n incelemenin, Roma Statlisi kapsa-
minda sorusturma baglatiimasina iliskin tim hukuki kriterlerin
karsilandigi tespiti ile sonuglandigini beyan etmistir. Ancak, bu
Durum’a iliskin karmasik hukuki ve fiili sorunlar géz éniine alindi-
ginda; Mahkemenin yargi yetkisinin bolgesel kapsaminin agikliga
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kavusturulmasi icin, On Dava Dairesinden bir karar talebinde bu-
lunacagini duyurmustur.?

5 Subat 2021’de Daire, oy ¢okluguyla, Mahkemenin Filistin’deki
Durum’da cezai yargi yetkisini kullanabilecegine ve bu yargi yetki-
sinin bolgesel kapsaminin, Dogu Kudis de dahil, olmak tzere Gaz-
ze ve Bati Seria’yl kapsadigina karar vermistir. Cogunluk kararinda
Daire; Filistin’in uluslararasi kamu hukuku uyarinca devlet olma-
nin gerekliliklerini yerine getirip getirmedigini belirlemedigini, bir
sinir anlasmazligini karara baglamadigini veya herhangi bir sinir
sorununu hikme baglamadigini vurgulayarak; talep edildigi gibi,
yalnizca Roma Statiisi amaclari dogrultusunda Mahkemenin bol-
gesel yargi yetkisinin kapsamini belirledigini belirtmistir.*

3 Mart 2021’de UCM Savcisi, Uluslararasi Ceza Mahkemesi
Savciliginin Filistin’deki Durum’la ilgili bir sorusturma baslattigi-
ni dogrulamustir. ilgili sorusturma, 13 Haziran 2014’ten itibaren
islendigi iddia edilen ve Mahkemenin yetki alanina giren suglari
kapsayacaktir.®

Uluslararasi ve yerel sivil toplum kuruluslar, israil-Filistin ca-
tismasi baglaminda islenen suclara yonelik hesap verebilirlige
iliskin dnlemlerinin uzun sdredir savunuculugunu yapmaktadirlar.
STK’lar insan haklari ihlallerini belgelemeye, bu konuda farkindalik
yaratmaya ve ilgili bilgileri Savcilik Makamiyla paylasmaya devam
etmektedirler. Turkiye Barolar Birliginin 7 Ekim 2023 sonras! ya-
sanan olaylarla ilgili yapmakta oldugu bu bildirim, halihazirda var
olan sorusturmaya ek bir beyan niteligindedir.

3 https://www.icc-cpi.int/palestine

4 https://www.icc-cpi.int/news/statement-icc-prosecutor-fatou-bensouda-respecting-investigat
ion-situation-palestine

5  https://www.icc-cpi.int/sites/default/files/itemsDocuments/210303-office-of-the-prosecutor-
palestine-summary-findings-eng.pdf
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I1-Girig

TURKIYE BAROLAR BiRLiGi (TBB) NEDEN ULUSLARARASI
CEZA MAHKEMESi SAVCISINA BASVURUYOR?

Tiirkiye Hukuk Sisteminde Barolar, Barolarin Nitelikleri ve
Temsil Ettigi Degerler

Turkiye Barolar Birligi (TBB) 182.944 avukatin lye oldugu il
barolarinin ¢ati orgutidir; kamu kurumu niteliginde ve bagimsiz
meslek kuruluslari birligidir. Tlrkiye Barolar Birliginin kamusal ni-
teligi, hikiimet hiyerarsisi disinda ve ondan bagimsiz olarak dog-
rudan Tirkiye Cumhuriyeti Anayasasi’'nin 135. maddesinden kay-
naklanmaktadir.

Turkiye’de avukatlik meslegi, adil yargilanma ve savunma hakki-
nin ve dolayisiyla hukuk devletinin temel kurucu unsurlarindandir.
Avukatlik meslegi ancak bagimsiz ve kamusal nitelikleriyle, bu iki
fonksiyonun bir arada olmasiyla adil yargilanma ve savunma hak-
kinin gerceklesmesine ve hukuk devletine katki sunabilir. Avukathk
mesleginin kamusal temsilcileri olan barolar ve gati kurulusg olarak
Turkiye Barolar Birligi, bu hayati roli yerine getirirken hem kamu-
sal ve 6zel hem de medeni hak ve yikumlulikler tasimaktadir.®

Anayasa Mahkemesinin sureklilik kazanmis igtihatlari dogrultu-
sunda “lyelerinin ¢oklugu, Urettikleri is ve hizmetlerin toplumun
temel ihtiyaclarina yénelik olmasi ve lilke genelinde yayginhdi;
cogulcu demokratik gelisim ortaminda etkili bir sivil toplum 6érglitii
roliinde bulunmalari; érgiitliiliigiin iyelere getirdigi yararlar

6 Cigdem Sever, “Avrupa insan Haklari Mahkemesi Kararlarinda Hak Oznesi Olarak Avukatlar”,
Ankara Barosu Dergisi, Yil 76, S. 2018/4, s. 243-245.
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ile toplum ¢ikarlarinin uygun diizeylerde dengelenebilmesi ve
demokratik toplum kiiltiirtiniin, kamu diizeninde olumsuzluk
yaratmadan derinlestirilebilmesi nedenleriyle bu kuruluslara
kamusal nitelik kazandirilarak Anayasada yer verilmistir”. Bu se-
beple barolarin ve Tirkiye Barolar Birliginin, bu sui generis kamu-
sal gliclin gorev tanimina uygun kullanimi icin, demokratik toplum
yararina insan haklarini korumak, gelistirmek ve islerlik kazandir-
mak Uzere, gerek sivil demokratik gerekse hukuki ve yargisal ¢alis-
malari etkin bicimde yuritmesi gerekir.

Turkiye’de barolarin kamusal nitelikli insan haklarini koruma
gorevinin yasal dayanagi Avukatlik Kanunu’nun barolarin kurulus
ve niteliklerini diizenleyen 76. maddesine dayanmaktadir. Avukat-
Ik Kanunun 76. maddesi barolarin kurulus ve niteliklerini diizenle-
yerek barolari acikca su sekilde tanimlar: “Barolar; avukatlik mes-
legini gelistirmek, meslek mensuplarinin birbirleri ve is sahipleri
ile olan iliskilerinde diirtistliigii ve gliveni saglamak; meslek diize-
nini, ahlékini, sayginhigini, hukukun dstiinltigind, insan haklarini
savunmak ve korumak, avukatlarin ortak ihtiyaclarini karsilamak
amaciyla tiim ¢alismalar yiiriiten, tiizel kisiligi bulunan, ¢calisma-
larini demokratik ilkelere gére siirdiiren kamu kurumu niteliginde
meslek kuruluslaridir’ ve barolarin yonetim kurullarinin gorevleri-
ni sayan 95/21. maddesinin “Hukukun (stiinltigiinii ve insan hak-
larini savunmak, korumak ve bu kavramlara islerlik kazandirmak”
hiakimleri mevcuttur.

Turkiye Barolar Birligi (TBB), ayni Kanun’un 110/17. maddesiyle
belirtildigi sekliyle bu baglamda 6zel olarak gorevlendirilmistir. Bu
Ozel hikkiim Turkiye Barolar Birliginin gérevlerini belirleyerek “Hu-
kukun Ustiinliigiinii ve insan haklarini savunmak ve korumak, bu
kavramlara islerlik kazandirmak” sorumlulugu vurgulamaktadir.
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Kamusal ve toplumsal bir gorev olarak diizenlenen bu hikim-
lerde yer alan “bu kavramlara islerlik kazandirmak” ifadesi, pozitif
yukimluluk yiklemektedir. Pozitif ylikimlalik, verilen gorevi yeri-
ne getirmek lzere aktif eylemde bulunma zorunlulugunu icermek-
tedir. Avukathk Kanunu’'nun 1. maddesindeki “Avukat, yarginin
kurucu unsurlarindan olan bagimsiz savunmayi serbestge temsil
eder” hiikkm ve yine ayni kanununun 110/17. maddesinde belirt-
tigimiz “hukukun dstiinligind, insan haklarini savunmak ve koru-
mak” gbrevi geregi yarginin kurucu unsurlarindan olan avukatlarin
meslek 6rglitl barolarin ¢catisini olusturan Turkiye Barolar Birliginin
bu ylikamlilGgina yerine getirecegi yer, hukukun Ustlnligini ve
insan haklarini savunma kamusal edimini uygulama alani olarak
oncelikle ve dogalinda yargi organlaridir. TBB bu sebeple, ulusal
ve uluslararasi alanda gorilmekte olan ve 6zellikle toplumsal hak
ihlallerine iliskin davalara katilma talebinde ve amicus curiae bas-
vurularinda bulunmaktadir.

Uluslararasi Avukatlar Birligi Morelia Sarti giris boliminde “Kosul-
suz adalete erisim hakkinin, ayrilmaz bir sekilde bagh oldugu kabul
edilmis insan haklarina katilmasi geregini géz éniinde tutarak; bu hak
olmaksizin insan onurunun gergekte olamayacagi ve bu bakimdan,
yalnizca insan olmasi nedeniyle her bireye bu hakkin saglanmasi ge-
regini g6z éniinde tutarak” yaklasimiyla bu haklarin saglanmasi nok-
tasinda avukatlarin meslek orgutlerine nitelikli gbrevler verilmistir.

Keza 27 Agustos-7 Eylil 1990 tarihleri arasinda Havana’da top-
lanan Suglarin Onlenmesine ve Suclarin Islahi Uzerine Birlesmis
Milletler Konferansi tarafindan kabul edilmis olan Havana Kuralla-
rinin 14. maddesi avukatlara (dolayisiyla meslek 6rgiitlerine hem
ulusal hem de “uluslararasi hukukun tanidigi insan haklarini ve te-
mel ézgdirliikleri yiiceltmeye ¢alisirlar” amacini diizenlemistir.
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Diger yandan 1136 sayili Avukatlik Kanunu’nun 110/15. mad-
desi TBB’nin bu gorevi uluslararasi alanda da sirdirmesini temin
amaciyla su hikmd igerir: “Yabanci memleket barolari, avukatlar
birlikleri ve hukuk kurumlariyla temaslarda bulunmak ve uluslara-
rasi kongrelere katiimak.” Bu anlamda, Uluslararasi Ceza Mahke-
mesi, insancil hukukun agir ihlalleri ve uluslararasi suglar konusun-
da TBB’nin insan haklarini korumak amaciyla temasta bulunacagi
evrensel hukuk kurumudur.

Belirtmek gerekir ki, Avrupa insan Haklari Mahkemesinin (AIHM)
de ifade ettigi lizere “insan haklarinin korunmasinda ¢ok énemli
bir rol oynayan avukat birlikleri, bagimsiz kalabilmelidirler”.”

Hiklmet basvurularina ek olarak, TBB olarak, bizim bagimsiz
basvurumuzun da Roma Statlisii’'niin 15(2) maddesi uyarinca ge-
rektigi gibi degerlendirilmesini 6nemle talep ediyoruz. Bu madde
Savciligin, uygun gordigi sivil toplum kuruluslarindan veya diger
glvenilir kaynaklardan bilgi almasina olanak saglamaktadir.

Boyle bir degerlendirme ayrica, lilkemizin Roma Statlsi’ni ve
mahkemenin yargi yetkisini tanimasina da katkida bulunacaktir.

llI-Bildirimin Gerekgeleri

Siviller ve Savasgilar Arasindaki Ayrim ilkesi

Silahli ¢atismalar hukukunun temel amaci, silahli ¢gatisma mag-
durlarini korumak ve ¢atismalarin askeri gereklilik ile insanlik ara-
sindaki dengeye dayal olarak yurutilmesini diizenlemektir. Ulus-
lararasi insancil Hukukun tartismasiz temel tasi, savasan taraflari,
hukuka uygun bir sekilde saldirilabilecek kisiler ile ¢atismalarin

7  ECHR, Hajibeyli / Aliyev v. Azerbaycan, B. No: 6477/08 ve 10414/08, 19.4.2018.
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etkilerinden esirgenmesi ve korunmasi gereken kisiler arasinda
ayrim yapmaya zorlayan siviller ve savascilar arasindaki ayrim il-
kesidir.®

Bu ayrim ilkesi, 12 Agustos 1949 tarihli Cenevre Sozlesmelerine
Ek ve Uluslararasi Silahli Catisma Magdurlarinin Korunmasina iliskin
8 Haziran 1977 tarihli Protokol’de (Protokol 1) ifade edilmektedir:

“Sivil niifusa ve sivil hedefe saygi gdsterilmesini ve bunlarin
korunmasini saglamak amaciyla, ¢catismanin Taraflari her zaman
sivil halk ile savasgilar ve sivil hedefler ile askeri hedefler arasinda
ayrim yapacak ve buna gére harekatlarini yalnizca askeri hedeflere
yénlendireceklerdir.”

Dordiinci Cenevre S6zlesmesi 6zellikle savas zamanlarinda sivil
kisilerin korunmasina odaklansa da, Cenevre veya Lahey Sozles-
melerinde “sivil” veya “sivil niifus”un kesin bir tanimi bulunma-
maktadir. Bunun yerine Dordlincti Cenevre S6zlesmesi “dlismanin
elindeki kisiler”den s6z eder. Onceki tanimlarin kapsamina giren
bireylerin degisen kategorilerini ve savascilar ile siviller arasinda
ayrim yapilmasina yonelik temel ylikimlalikleri kabul eden Katma
Protokol taslagini hazirlayanlar, daha kesin bir tanima ihtiyac
oldugunu belirlediler. Sunulan tanim, sivilleri savasgi kategorisine
girmeyen tum kisiler olarak kategorize eden negatif bir tanimdir.°

Protokol | Madde 50 siviller ve sivil niifus kavramini tanimla-
maktadir:

1. Sivil, Uglincii Sézlesmenin Madde 4 (A) (1), (2), (3) ve (6)’'nda
ve bu Protokoliin Madde 43’linde s6zU edilen kisi kategorilerine

8 Nils Melzer, The Principle of Distinction Between Civilians and Combatants, in The Oxford
Handbook of International Law in Armed Conflict (editér Andrew Clapham / Paola Gaeta tara-
findan), Oxford Universitesi Baski 2014, s. 296.

9 Laurie R. Blank / Gregory P. Noone, International Law and Armed Conflict, Fundamental Prin-
ciples and Contemporary Challenges in the Law of War, Wolters Kluwer 2013, s. 280..
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girmeyen kisilerdir. Bir kisinin sivil olup olmasi konusunda kuskular
olmasi durumunda, s6z konusu kisi sivil sayilacaktir.

2. Sivil halk, sivil olan tiim kisilerden olusur.

3. Sivil halkin iginde sivil tanimina uymayan kisilerin bulunmasi
halkin sivil niteligini bozmaz.

Ayrim ilkesinin amaci I. Protokol’lin 51. maddesinde “Sivil niifus
ve miinferit siviller saldirinin hedefi olamaz” seklinde vurgulanmis-
tir. Bu, catismanin herhangi bir tarafinin, savasanlarla savasma-
yanlar arasinda ayrim yapmasi ve saldirilari yalnizca savasanlara
yoneltmesi anlamina gelir.!® Bu hikam, sivil ntifusun ve minferit
sivillerin, askeri operasyonlardan kaynaklanan tehlikelere karsi ge-
nel korumadan yararlanacagini agik¢a belirtmektedir. Bu madde-
de, temel amaci sivil halk arasinda terér yaymak olan siddet ey-
lemleri veya tehditleri de yasaklanmistir.

Bu ilkenin bir sonucu olarak, sivillere ve sivil niifusa yonelik ay-
rim gézetmeyen saldirilar da yasaklanmistir. Madde 51/4 ayrim
gozetmeyen saldirilari da tanimlamaktadir:

(a) belirli bir askeri hedefe yéneltilmemis saldirilar;

(b) belirli bir askeri hedefe yonlendirilemeyen savas yéntemleri ve
arag¢larinin kullanildigi saldirilar; ya da

(c) biraktiklari etkiler bu Protokolce 6ngériildiigii  sekilde
sinirlandirilmayan savas yéntemlerinin ve arag¢larinin kullanildigi
saldirilar;

ve netice olarak, béyle her bir durumda, higbir ayrim gézetmeksizin

askeri hedefleri ve sivilleri ve sivil mallari vurma 6zelligine sahip
yontemlerin kullanildigi saldirilar.

10 Laurie R. Blank / Gregory P. Noone, s. 44.
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Ayni maddede (51/5/a), asagidaki saldiri tiplerinin bunlarla si-
nirli olmaksizin ayrim goézetmeyen saldirilar olarak kabul edilece-
gini belirtmektedir:

Bir sehir, kasaba ya da benzer sekilde sivil kisilerin ya da sivil
nitelikli mallarin yogun bulundugu bir alanda bulunan ancak,
birbirlerinden acik sekilde ayri bulunan ve bagimsiz bir miktar
askeri hedefi tek bir askeri hedef gibi kabul eden, yéntem ya da
kullanilan arag¢ fark etmeksizin bombardiman seklinde yapilan
saldirilar; ve

(b) Elde edilmesi beklenen somut ve dogrudan askeri avantaja
kiyasla asiri olarak kabul edilebilecek miktarda sivil halkta insan
hayatinin kaybina, yaralanmalara ve sivil nitelikteki mallara
zarar verilmesine ya da bu kayip ve zararlarin hepsinin birlikte
olusmasina arizi sekilde sebep olmasi beklenebilecek saldirilar

Uluslararasi olmayan silahli ¢atismalari ele alan antlagsma te-
melli Uluslararasi insancil Hukuk, ¢atismalarin yiritiilmesine ilis-
kin bazi hiikimler icermekle birlikte, uluslararasi silahli catisma
durumlarinda gecerli olan en 6nemli kural ve ilkelerin, uluslararasi
olmayan silahli ¢atismalar icin de gecerliliklerini genisleterek tea-
mdil statlsi kazandigr artik yaygin olarak kabul edilmektedir.!!

Hastanelere ve Tibbi Tesislere Yonelik Saldirilar

Uluslararasi insancil hukuk, tibbi personelin, tibbi tesislerin ve
tibbi nakil araglarinin korunmasina yénelik dnemli hiikiimler iger-
mektedir. S6zlesme ve Protokollere gore, tibbi personel, idari des-
tek personeli ve dini personel koruma ve bakim hakkina sahiptir.
Hedef alinmaktan veya saldiriya ugramaktan muaftirlar ve tibbi ve
dini gorevlerini engelleme olmaksizin yerine getirmelerine izin ve-
rilmelidir.

11 Melzer, s. 307.
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Tibbi malzemeler ve nesneler icin, tibbi birimleri ve nakli-
yeleri de kapsayan etkili korumalar mevcuttur. Birinci Cenevre
Sozlesmesi’nin 33. ve 34. maddelerine gore, silahli kuvvetlerin sa-
bit tibbi kuruluslarinin binalari, malzemeleri ve depolari korunur
- bunlar kasith olarak tahrip edilmemeli ve yaralilarin ve hastalarin
bakimina tahsis edilmelidir. Bu koruma, diismanin eline gegseler
bile, seyyar tibbi birimleri de kapsar; bu birimler yaral ve hastala-
rin saghgi icin kullanilmalidirlar.

Ambulanslar da dahil olmak lizere tibbi nakil araclari, silahl ¢a-
tisma yasalarina uygun olarak koruma ve bakim igin tayin edilmis-
tir. Bu araglarin ele gegirilmesi halinde, silahli gatisma hukuku bu
aracglarda tasinan yarali ve hasta kisilere gerekli bakim ve sayginin
gosterilmesini zorunlu kilar.*?

Tibbi tesislerin, seyyar tibbi birimlerin ve tibbi gemilerin korun-
masl, ancak bu tesislerin insani gorevlerinin 6tesinde diismana
zararli faaliyetlerde bulunmak igin kullanilmasi halinde sona ere-
cektir. Bu tir birimler ve tesisler i¢cin korumanin sona erdirilmesi,
onceden bir uyari yapilmasini, zararl eylemlerin durdurulmasi icin
makul bir siire verilmesini ve ancak uyarinin dikkate alinmamasini
gerektirir.

Neyin “zararli” bir eylem teskil ettigi S6zlesmelerde tanimlan-
mamistir, ancak hem Sézlesme | ve Il hem de Protokol | “[korunan
nesnelerin] kendilerine saglanan korumadan mahrum birakilma-
si olarak degerlendirilemeyecek”;* belirli kosullari ana hatlariy-
la cercevelemektedir. Bunlar arasinda drnegin, hastanenin ya da
hastane gemisinin yarali, hasta ve deniz kazazedelerine bakiyor

12 Cenevre Sozlesmesi |, Madde 35, Ek Protokol I, Madde 21, Ek Protokol I, Madde 11.
13 Cenevre Sozlesmesi |, Madde 22, Cenevre Sozlesmesi Il, Madde 35, Ek Protokol |, Madde 13.
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olmasi; veya yarall, hasta ve deniz kazazedelerinden alinmis ve he-
nlz yetkili makamlara teslim edilmemis hafif silah ve mithimmatin
varligi yer almaktadir.

23. madde Yorumu’na gore: agikca belirtilmistir ki “saldirilarin
korumali alanlara karsi yénlendirilmesinin yasaklanmasi, ayni za-
manda hem uluslararasi hem de uluslararasi olmayan silahli sal-
dirilar bakimindan uluslararasi teamiil hukukunun bir bélimiini
teskil eder.”**

Hastane bélgelerinin ve mubhitlerinin ihlali, uluslararasi ceza
hukuku kapsaminda sonuglara sahiptir. Bunlara yapilan saldirilar
“saldirilarin kasten ... hasta ve yaralilarin toplandigi bélgelere
yénlendirilmesi” konulu savas sucu kapsamina girebilir.”*®

Ayrica, “savunmasiz olan ve askeri amag glitmeyen kasabalarin,
kéylerin, yerlesim yerlerinin veya binalarin, hangi sebeple olursa
olsun bombalanmasi” konulu savas sugu da uygulanabilir olabilir.*®
Buna ek olarak, bir hastane alani veya muhitine ya da burada
barinan kisilere veya hedeflere karsi saldirilar; sivil niifusa, sivil
hedeflere, veya Cenevre Sézlesmesi’ne ait amblemleri kullanan
binalara saldirilar gibi diger savas suglari teskil edebilir.’”

Diinya Saglk Orgiiti (DSO), 12 Kasim itibariyle Gazze’de ger-
ceklesen 137 “saglik tesisine yénelik saldiri”da, iclerinde 16 saglik
calisani olmak lzere en az 521 kisinin 6ldarildiGgint bildirmistir.
israil’in elektrik ve suyu kesme ve Gazze’ye insani yardimi engelle-
me kararlariyla birlikte bu saldirilar, saglik hizmetlerine erisimi cid-
di Ol¢lide sekteye ugratmistir. Birlesmis Milletler, 10 Kasim itibariy-
le, saglik calisanlarinin benzeri goriilmemis sayida agir yarali hasta

14 ICRC’nin Uluslararasi Orfi insancil Hukuk konulu Calismasi (2005), Kural 35.
15 UCM Tuzigu Madde 8(2)(b)(ix) ve (e)(iv)

16 UCM Tuzugl (1998), Madde 8(2)(b)(v); ayrica bkz. Eski Yugoslavya Uluslararasi Ceza Mahkeme-
si TuzGgu (1993), Madde 3(c).

17 UCM Tuzigu (1998), Madde 8(2)(b)(i) ve (e)(i), (b)(ii), ve (b)(xxiv) ve (e)(ii).
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ile ilgilendigi bu zamanda, temel bakim tesislerinin Ugcte ikisi ile
Gazze'deki tim hastanelerin yarisinin islev gorememekte oldugu
bulgusuna ulasmistir. DSO ayrica 10 Kasim itibariyle 36 hastane-
den 18’i ile 72 temel bakim kliniginden 46’sinin kapatilmak zorun-
da kaldigini da bildirmistir. Bu tesislerin zorunlu olarak kapatilma
durumu, saldirilar dolayisiyla yasanan hasarin yani sira elektrik ve
yakit eksikliginden kaynaklanmaktadir.®

insan Haklari izleme Orgiitiiniin 14 Kasim tarihli agiklamasina
gore, Israil ordusunun sadlik tesislerine, personeline ve ulasima
karsi tekrarlayan, agikca hukuksuz saldirilari, Gazze Seridi’nin sag-
Iik sistemini daha da tahrip etmektedir ve savas sugu olarak so-
rusturulmaldir. israil ordusunun 5 Kasim 2023 tarihinde yaptigi
“Hamas’in hastaneleri insani tutuma aykiri kullanimi” iddialarina
karsin, éne siiriilen hicbir kanit, hastanelerin ve ambulanslarin
uluslararasi insani hukuk altinda korunmakta olan statiisiinden
mahrum birakilmasini gerekcelendirmemektedir.

insan Haklari izleme Orgiitii, 7 Ekim ile 7 Kasim tarihleri
arasinda Endonezya Hastanesi, al-Ahli Hastanesi, Uluslararasi
GOz Bakim Merkezi, Tlrkiye-Filistin Dostluk Hastanesi ve al-Quds
Hastanesi’'ne ve yakinlarina yapilan saldirilari arastirmistir. insan
Haklari izleme Orgiitii, yerinden edilmis ve hastanede barinan iki
kisiyle ve Gazze’deki 16 saglik calisani ve hastane gorevlisiyle tele-
fonda konusmus ve DSO veri tabanlarinin yani sira, sosyal medya-
da yayinlanan videolar ve uydu goriintileri dahil olmak tizere, agik
kaynakli verileri dogrulamistir.

Israil glicleri, 7 Ekim ile 28 Ekim arasinda Endonezya Hastanesi’ni
birkag kez vurarak en az on iki sivili 6ldlirmustar. Uluslararasi Goz

18 https://www.hrw.org/news/2023/11/07/gaza-israeli-ambulance-strike-apparently-unlawful
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Bakim Merkezi, 10 veya 11 Ekim’deki saldirinin ardindan tekrar
tekrar vurulmus ve tamamen tahrip edilmistir. 30 ve 31 Ekim tarih-
lerinde Turk-Filistin Dostluk Hastanesi yerleskesi ve civarina saldi-
rilar dizenlenmistir. Hastanede meydana gelen hasar ve hastane
jeneratorlerine yakit saglanamamasi, hastanenin 1 Kasim’da ka-
patilmasina neden olmustur. israil’in tekrarlanan saldirilari Kudiis
Hastanesi’ne zarar vermis ve 6n tarafta bir erkek ve cocugu yara-
lanmistir. israil giicleri, 3 Kasim’da Al-shifa hastanesinin éniinde
aralarinda cocuklarin da bulundugu en az bir diizine kisiyi acikca
isaretlenmis ambulanslari bircok kez vurarak 6ldiirmus ve yarala-
mistir.t®

Bu noktada, insan Haklari izleme Orgiitiiniin Gazze’deki hasta-
ne ve saglik tesislerine yapilan saldirilarin kanuna aykiriligi hakkin-
daki hukuki gorisini paylasiyoruz:

Hastaneler ve diger sadlik tesisleri, uluslararasi insani hukuk

kapsaminda 6zel korumaya sahip sivil hedeflerdir. Hastaneler

ancak “diismana karsi zarar verici eylemlerde bulunmak” amaciyla
kullanilmasi ve gerekli uyarinin yapilmasi durumunda saldirilara
karsi korumalarini kaybeder. Askeri glicler, bir hastaneyi silah
depolama veya saglikli savasgilarin kamp yapmasi amaciyla yasa
disi bir sekilde kullanmakta olsalar dahi, saldiran giicler, bu kétiiye
kullanimi durdurmaya iliskin bir uyari yayinlamali, sona ermesi
icin makul bir siire siniri belirlemeli ve ancak béyle bir uyari g6z
ardi edildikten sonra mesru bir sekilde saldirmalidir. Hastalara,
saglik personeline ve diger kisilere hastaneyi tahliye etme emri
yalnizca son ¢are olarak kullaniimalidir. Saglik personeli korunmal
ve islerini yapmalarina izin verilmelidir.

Savasan taraflarin tiimi, sivillere verilecek zarari en aza
indirmek icin daimi 6zen gdstermelidir. “Diismana karsi zarar

19 https://www.hrw.org/news/2023/11/14/gaza-unlawful-israeli-hospital-strikes-worsen-he-
alth-crisis
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verici eylemlerde bulunmak” amaciyla kullanilan hastanelere
yonelik saldirilar, gelisigiizel veya orantisiz olduklarinda héla
yasa disidir. Niifusun yogun oldugu bélgelerde patlayici silahlarin
kullanilmasi, gelisigiizel saldiri riskini artirmaktadir. Beklenen
sivil can ve mal kaybinin, somut ve dogrudan askeri kazanimla
karsilastirildiginda asiri oldugu saldirilar orantisizdir. Orantisiz
saldirilara iliskin endiseler hastaneler s6z konusu oldugunda
daha da artmaktadir; zira bir saldiri tehdidi veya kiigiik bir hasar
dahi hastalar ve bakicilari igcin biiyiik 6liim kalim meselelerine
yol agabilmektedir.?°

Filistin Barolar Birligine Saldiri

Israil giicleri, 9 Ekim 2023 tarihinde Gazze sehrindeki Baro
binasini bombalamis ve tamamen yok etmistir. Bu binanin,
Uyelerine ve sivil vatandaslara hizmet veren sivil bir meslek
kurulusu oldugu iyi bilinmektedir.

Filistin Barolar Birligi, bu saldiriile ilgili bir agiklama yapmistir:

“...Bueylem, uluslararasi hukukun, yasal korumanin ve Uluslararasi
Barolar Birliginin 1992 yilinda koydugu kanunlarin ihlali olarak
degerlendirilmektedir. Bu eylem, Baro’nun avukatlara ve sivil
vatandaslara karsi mesleki ve ulusal gérevlerini yerine getirme
kabiliyetini sinirlayacaktir.

Filistin Barolar Birligi, isgalci devlet tarafindan uygulanan toplu
cezalandirmalarin, toplu cezalandirmayi, her tiirlii tehdit ve
terér tedbirini ve savunmasiz kisilere ve bu kisilerin mallarina
karsi misilleme tedbirlerini yasaklayan Dérdiincii Cenevre
Sézlesmesi’nin 33. maddesini agik bir sekilde ihlal ettigini yeniden
tasdik etmektedir.

Israil’in biiyiik 6lcekte gerceklestirdigi yikim eylemleri, Dérdiincii
Cenevre Sézlesmesi’nin isgalci devletin bireylere, gruplara, devlete

20 https://www.hrw.org/news/2023/11/14/gaza-unlawful-israeli-hospital-strikes-worsen-he-
alth-crisis
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veya kamu makamlarina ait her tiirlii 6zel, tasinmaz veya tasinir
mali yok etmesini yasaklayan 53. maddesini ihlal etmektedir.

Israil’in kiiltiirel nesnelere ve ibadethanelere karsi siiregelen
ihlalleri ve saldirilari ile ilgili olarak; bu, silahli catisma durumunda
bu varliklarin her tiirlii saldirya maruz birakilmasini yasaklayan
ve korunmasinin gerekliligini vurgulayan Kiiltiir Varliklarinin
Korunmasina lliskin Lahey S6zlesmesi’nin ihlalidir.

Israil'in 7 Ekim 2023 tarihinde Gazze’ye karsi agilan savasin
baslangicindan bu yana 12°nin lizerinde uluslararasi anlasma
ve karari ihlal etmesi ve ézellikle sivil ve hukuk ¢alisanlari olmak
tzere Filistinlileri istismar etmesi sebebiyle, bircok avukat ve bir
hékim, evlerinde, giivende ve savunmasiz durumda iken israil
isgalcilerinin kursunlari ile 6ldirilmistiir”.?

Basin Calisanlarina Saldirilar

12 Kasim itibariyla Gazetecileri Koruma Komitesi (CPJ)'nin 6n
arastirmalari, savasin basladigl 7 Ekim tarihinden bu yana, Gaz-
ze ve Bati Seria’da 11.070’den fazla Filistinlinin 6limi ve israil’de
1.200’den fazla olim ile birlikte, 6ldirilen 12.000°den fazla kisi
arasinda en az 40 gazeteci ve basin calisaninin oldugunu goster-
mistir:

35 Filistinli, 1 israilli ve 1 Liibnanl olmak iizere 40 gazeteci ve

basin ¢alisaninin 61diigii teyit edilmistir.

8 gazetecinin yaralandigi bildirilmistir.

3 gazetecinin kayip oldugu bildirilmistir.

13 gazetecinin tutuklandigi bildirilmistir.

Coklu saldirilar, tehditler, siber saldirilar, sansiir ve aile fertlerinin
oldaralmesi s6z konusudur .2

21 https://iadllaw.org/2023/10/palestinian-bar-association-statement-of-appeal-and-
condemnation-for-the-bombing-of-the-pba-headquarters-in-gaza-city/

22 Oldirilen, yarali ve kayip gazetecilerin listesi: https://cpj.org/2023/11/journalist-casualties-in-
the-israel-gaza-conflict/
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Reuters’in 27 Ekim tarihli haberine gére israil Savunma Guigleri
(IGS), Reuters ve Agence France Press haber ajanslarina, gazete-
cilerinin israil saldirilari tarafindan hedef alinmayacagina dair te-
minat istemelerinin ardindan, Gazze Seridi’nde faaliyet gosteren
gazetecilerinin glivenligini garanti edemeyeceklerini sdylemistir.?

Uluslararasi insancil Hukuk, tiim gazetecileri sivil olarak sinif-
landirarak, korumayi tim gazetecileri kapsayacak sekilde genis-
letmektedir. Hem uluslararasi hem de uluslararasi olmayan silahli
catismalarda gazeteciler bu yasal hikimlerle korunmaktadir. Si-
viller olarak gazeteciler, yalnizca dogrudan ¢atismalara katilmalari
durumu ve katildiklari stire haricinde, saldirilardan muaftirlar.?

Gazetecilere ve haber yayin organlarina yonelik saldiri yasagi-
nin kékeni, uluslararasi insani hukuk kapsaminda sivillere ve sivil
hedeflere saglanan korumaya dayanmaktadir. Ayrica basin, propa-
ganda amaciyla kullanilmasi halinde dahi, 6zel durumlar disinda
genellikle askeri bir hedef olarak degerlendirilmez. Temelde, ga-
zeteciler ve ekipmanlari icin belirlenmis 6zel bir statli olmasa da
askeri harekata aktif olarak katkida bulunmadiklari siirece bunlara
sivillere ve sivil hedeflere benzer genel koruma saglanmaktadir.®

Protokol | madde 79 asagidakileri acikca belirtir:

1. Silahli ¢atisma bélgelerinde tehlikeli mesleki gérevlerde
bulunan gazeteciler, 50. Maddenin 1. paragrafi baglaminda sivil
olarak kabul edilir.

2. Sivil statiilerini olumsuz etkileyecek hicbir eylemde
bulunmamalari kosuluyla ve silahli kuvvetlere akredite savas

23 https://www.reuters.com/world/middle-east/israeli-military-says-it-cant-guarantee-
journalists-safety-gaza-2023-10-27/

24 https://www.icrc.org/en/download/file/67246/handout_7_-_how_does_ihl_protect_journa-
lists.pdf

25 https://casebook.icrc.org/case-study/protection-journalists
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muhabirlerinin Ugiincii Sézlesme Madde 4 A (4)’te éngériilen
statiiye sahip olma haklarina halel getirmeksizin, Sézlesmeler ve
bu Protokol kapsaminda korunur.

Silahli catismalarda veya savas zamanlarinda gazeteciler, kamu-
nun bilgilendirilmesinde ve kamuoyunun sekillenmesinde birincil
bilgi kaynagi olarak dnemli bir rol oynamaktadir. Gazetecilerin ra-
porlari, silahli catisma veya savaslarin gercekleri, siviller Gzerindeki
etkisi ve silahli kuvvetlerin faaliyetleri hakkinda fikir vermektedir.
Gazeteciler savas suglari, insan haklari istismarlari ve diger benzer
ihlaller konusunda haber yaparak seffafliga katkida bulunmakta ve
cezasizligin 6nlenmesine yardimci olabilmektedir.

Gazze'deki gazeteciler, israil'in Gazze Sehri’ne kara saldiris,
israil’in yikici hava saldirilari, kesintiye ugrayan iletisim ve kapsam-
Il elektrik kesintileri karsisinda yasanan ¢atismayl haber yapmaya
cahsirken, ozellikle yiiksek risklerle karsi karsiya kalmaktadir.

Miilteci Kamplarina Saldirilar

Birlesmis Milletler Yakin Dogu’daki Filistinli Miltecilere Yardim
ve Bayindirlik Ajansi (UNRWA) tarafindan 14 Kasim tarihinde ya-
yimlanan rapora gore:?®

e 7 Ekim’den bu yana Gazze Seridi boyunca yaklasik 1,6 milyon
insan yerinden edilmistir.

e Yaklasik 795.500 iilke iginde yerinden edilmis kisi (UIYEK)
su anda kuzey de dahil olmak lzere Gazze Seridi’'ndeki bes
yonetim bdélgesinin tamaminda bulunan 154 UNRWA tesisinde
barinmaktadir.

26 https://www.unrwa.org/resources/reports/unrwa-situation-report-30-situation-gaza-strip-
and-west-bank-including-east-Jerusalem
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* Yaklasik 634.500 UiYEK Orta, Han Yunus ve Refah bélgelerindeki
97 tesiste barinmaktadir. israil Yetkilileri tarafindan tahliye
emri verilmeden once, 12 Ekim 2023 itibariyla yaklagik
160.000 UIYEK kuzey ve Gazze bélgelerindeki 57 UNRWA
okulunda barinmaktaydi. UNRWA, bu barinaklara UIYEK’lerin
korunmasina yardimci olmak amaciyla erisememektedir ve bu
kisilerin ihtiyaglari ve kosullari hakkinda bilgi sahibi degildir.

e Ciddi iletisim kesintileri nedeniyle o0zellikle Orta bdlgede
glincel rakam ve bilgilere ulasmak giderek zorlasmaktadir.
Telekomiinikasyon sirketleri bazi bdlgelerde faaliyetlerini
durdurmugtur. Telekomiinikasyon sirketlerinin veri merkezlerini
ve ana baglanti sahalarini isletmeye yonelik yakitlarinin
tikendigi 16 Kasim Persembe glininden itibaren, iletisimin
aksamaya baslamasi beklenmektedir.

e UNRWA, mevcut malzemelerle barinaklardaki gida ihtiyacinin
yalnizca ylizde 39’unu ve su, sanitasyon ve hijyen ihtiyacinin
ylzde birini karsilayabilmektedir.

e Oldiiriilen UNRWA calisanlarinin yaklasik tigte biri Gazze Vadisi
hattinin altinda, Gazze Seridi’'nin gliney ve orta bolgelerindeydi.

e UNRWA, israil Giiglerinin Gazze Sehri’'ndeki bir UNRWA okuluna
girdigine ve bu tesisi keskin nisanci mevzisi de dahil olmak lizere
askeri operasyonlar icin kullandigina dair son derece kaygi
verici bir rapor daha almistir. UNRWA bu raporu dogrulama
surecindedir. Dogrulanmasi halinde, UNRWA tesislerinin askeri
amach kullanimi ciddi kaygilara yol agacaktir; zira bu tir bir
kullanim, BM’nin ayricalik ve dokunulmazliklarinin ciddi bir
sekilde ihlalinin yani sira sivilleri ciddi zarar riskiyle karsi karsiya
birakmaktadir.
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e Nuseyrat kampindaki bir UNRWA okulunun vyakinindaki
saldirilar nedeniyle, Orta bolgede, okulun icine diisen sarapnel
parcalar nedeniyle iki UIYEK yaralanmistir. Okulda 6.400’den
UIYEK barinmaktadir.

e 7 Ekim’den bu yana UNRWA tesislerine siginan en az 563 UiYEK
yaralanmis ve 71 UIYEK éldirilmistii. UNRWA'nin Kuzey ve
Gazze bolgelerindeki tesislerini etkileyen olaylarda olenlerin
sayisini hala dogrulamaya c¢alisiyor olmasi nedeniyle, oldirilen
ve yaralanan UIYEK sayisinin daha yiiksek olmasi muhtemeldir.

e Savasin baslangicindan bu yana en az 64 UNRWA tesisi
etkilenmistir.

Miilteci kamplarina ve bu tesislerde barinan sivillere yonelik
saldirilara iliskin uluslararasi medyada yer alan bazi haberler asa-
gidaki gibidir:

31 Ekim: israil'in hava saldirilari Sal giinii Gazze Sehri’nin he-
men kuzeyindeki Cibaliye’deki buylk bir milteci kampinda ciddi
hasara neden olmustur. israil ordusu, yer alti tiinelleri ve komuta
merkezi de dahil olmak tizere Hamas’in “kalesi” oldugunu belirtti-
gi bolgeyi hedef aldigini dogrulamistir.

Olay yerinden fotograflar, insan ekiplerinin beyaz carsaflarla or-
tlilmus cesetleri siralar halinde siraladigl kampta buyik kraterler ve
diger hasarlari gostermistir. Hamas yetkilileri, en az alti hava saldiri-
sinin yerlesim bolgesindeki apartmanlari yiktigini séylemistir.

Oli ve yaralilarin kesin sayisi hala belirlenmemekle birlikte,
Gazze'deki saglk bakanligindan gelen ilk raporlarda ¢ok sayida ki-
sinin yaralandig1 veya olduraldagi belirtilmistir.?”

27 https://www.npr.org/2023/10/31/1209646548/israel-military-central-gaza-fighting-hamas
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3 Kasim: israil hava saldirilari bu hafta Kuzey Gazze’deki Cibali-
ye miulteci kampinin bazi bélimlerine blyuk hasar vererek, yogun
nifuslu bir bolgedeki binalari yerle bir etmistir. Filistin yetkilileri
en az 195 sivilin 6ldirdldigind, cok sayida kisinin ise hala kayip
oldugunu bildirmektedir. (...)

Gazze'deki saglik yetkililerine gére, israil’in Filistin’in 2,3 milyon
nifuslu kiiglik yerlesim bolgesine yonelik bombardimani 9000’den
fazla insani 6liimiine sebep olmustur. Yiyecek ve su kittir ve tibbi
hizmetler ¢c6kmektedir.

Masae Analytics tarafindan analiz edilen uydu goérintilerine
gore, israil’in devam eden saldirisi sirasinda kiyi bélgesindeki en az
bes milteci kampi daha vurulmustur. Birlesmis Milletler Filistinli
Miltecilere Yardim Ajansi, Cibaliye, Al-Sathi ve Al-Bureij kampla-
rinda binlerce kisinin barinak olarak kullandigi okullarin hasar gor-
digund, 360 kilometrekarelik Gazze Seridi’'nde yaklasik 50 bina ve
malvarhiginin etkilendigini belirtmistir. BM ajansi, yetmisten fazla
personelinin 6lduruldigind bildirmistir.®

5 Kasim: Filistinli yetkililer, israil ordusunun son 24 saat icin-
de Maghazi kampi da dahil olmak Uzere Gazze'deki en az ti¢ mil-
teci kampini bombaladigini ve dizinelerce insani oldirdGgund
belirtmistir. israil’in cumartesi gecesi Maghazi miilteci kampina
saldirmasi sonucu en az 47 kisi hayatini kaybetmistir. Cibaliye kam-
pi da gece vurulmus ve en az alti kisi 6lmustir.?®

28 https://www.reuters.com/graphics/ISRAEL-PALESTINIANS/GAZA-JABALIA/byprrdygjpe

29 https://www.aljazeera.com/news/2023/11/5/israel-bombs-al-maghazi-refugee-camp-killing-
dozens-gaza-officials-say
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israil Kamu Gorevlilerinin Nefret ve Soykirim Soylemleri ile
Soykirim Niyetleri

Irkcilik konulu bir BM komitesi, 7 Ekim saldirilarindan bu
yana Ust diizey yetkililer de dahil olmak Uzere israilliler tara-
findan Filistinlilere yonelik irk¢i nefret séylemi ve insanliktan
uzaklastirma eylemlerindeki keskin artistan duydugu endiseyi
dile getirmistir. Cenevre merkezli komite, st diizey israilli yet-
kililerin, siyasetgilerin ve kamuya mal olmus kisilerin yorumlari
da dahil olmak lizere yapilan son yorumlardan “son derece en-
dise duydugunu” belirterek, israil’e nefret séylemini kinamasi
ve bu tir eylemleri arastirilip cezalandirmasi cagrisinda bulun-
mustur.3°

Uluslararasi Ceza Mahkemesi TuzUgu’'nin Soykirim Sugunun
Onlenmesi ve Cezalandirilmasi Sézlesmesi'nde yer alan soykirim
tanimini aynen yansitan 5. maddesine gore soykirim, digerlerinin
yani sira, ulusal, etnik, irksal veya dinf bir grubu tamamen veya kis-
men yok etme kastiyla islenen su fiillerden herhangi biri anlamina
gelir: grubun Gyelerini 6ldiirmek; grubun Gyelerine ciddi bedensel
veya zihinsel zarar vermek, grubu fiziksel olarak kismen veya ta-
mamen yok edilmesine yol acacak kosullari kasten yasatmak, grup
icinde dogumlari engelleyici tedbirler uygulamak ve gruba ait ¢o-
cuklari zorla bagka bir gruba nakletmek.

Soykirim, “6zel kast” ya da “dolus specialis” olarak bilinen, ken-
dine 6zgi niteligi dolayisiyla diger suglardan ayrilmaktadir. Sucta
Ozel kast, failin s6z konusu fiili islemeye yonelik agik niyetini gerek-
tiren, sucun temel unsuru olan 6zel niyettir. Soykirim baglaminda

30 https://www.reuters.com/world/un-committee-voices-concern-about-rising-israeli-hate-
speech-against-2023-10-27/
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bu 6zel kast, “ulusal, etnik, irksal veya dinsel bir grubu tamamen
veya kismen yok etme”ye yonelik kasti niyeti ifade eder.?*

Ozel kast, Roma-Avrupa kita hukuk sistemlerinde ceza
hukukunda koklu bir kavramdir. Belirli suglar icin gerekli bir kurucu
bilesen gorevi goriir ve failin misnet sugu islemek igin agik bir kas-
tinin olmasini gerektirir. Bu baglamda, kasitli sucun temel unsuru
olan 6zel kast, fiziksel sonug ile failin zihinsel durumu arasindaki
psikolojik baglantiyla karakterize edilir.??

Pratik ifadelerle, soykirim unsuru teskil eden herhangi bir eyle-
min, bir veya daha fazla kisiye karsi yalnizca belirli bir grubun tye-
si olmalari nedeniyle islenmis olmasi gerekir. Bu bireylerin hedef
alinmasinin 6zel nedeni ¢ok 6nemlidir; bu belirli gruba ait oldukla-
riigin olmalidir. Dolayisiyla magdur, bireysel kimligi nedeniyle de-
gil, ulusal, etnik, irksal veya dini bir gruba mensubiyeti nedeniyle
secilmektedir. Bu sebeple eylemin magduru, bu sekilde secilmis
bir grubun Gyesidir; bu da soykirim sucunun magdurunun yalnizca
birey degil, grubun kendisi oldugu anlamina gelir.??

Bu degerlendirmelerin bir sonucu olarak, bir mahkeme veya
savcinin faillerin soykirim sucuna iliskin 6zel kastini (mens rea)
tespit etmesi biylk 6nem tasimaktadir. Sanigin soykirima yone-
lik veya 6zel bir niyetle hareket ettigini itiraf etmesi bu baglamda
dikkate deger bir delil olarak degerlendirilebilirken, bu tir itiraflar
uluslararasi mahkeme kararlarinin kapsamina giren soykirim dava-
larinda yaygin degildir.

31 https://www.reuters.com/world/un-committee-voices-concern-about-rising-israeli-hate-
speech-against-2023-10-27/

32 Akayesu, par. 518.
33 Akayesu, par. 521.
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Akeyasu kararinda, Ruanda Uluslararasi Ceza Mahkemesi 6zel
kasti kanitlamanin zorlugunu ele almis ve saldirganin niyetini be-
lirlemek amaciyla belirli kriterler koymustur:

“Suclunun ézel kastinin belirlenmesi konusunda Daire, kastin
belirlenmesi zor, hatta imkdnsiz olan zihinsel bir fakt6ér oldugu
kanaatindedir. Sanigin itirafinin olmadigi durumlarda, sanigin
niyetinin belirli sayidaki varsayimlardan anlasilabilmesinin nedeni
budur. Daire, belirli bir eylemin éziinde var olan soykirim niyetini,
ayni gruba karsi sistematik olarak yoneltilen diger sug teskil eden
eylemlerin, ister ayni su¢lu tarafindan veya baskalari tarafindan
gergeklestirilmis olsun, gergeklestirilmesinin genel baglamindan
¢ctkarmanin miimkiin oldugu kanaatindedir. Bir bélge veya (lkede
islenen vahsetin boyutu, genel niteligi, hatta magdurlarin belirli bir
gruba mensubiyetleri nedeniyle kasitli ve sistematik olarak hedef
alinip diger gruplarin lyelerinin hari¢ tutulmasi gibi diger faktérler,
Dairenin bireyin soykirim niyetini anlamasina olanak saglayabilir”.

Eski Yugoslavya Uluslararasi Ceza Mahkemesi Yargilama Dairesi
de soykirim sucunda 6zel kasit ile ilgili olarak:

“maddedeki tanimin kapsamina girmesi muhtemel eylemlere yol
agan genel siyasi doktrin veya yikici ve ayrimci eylemlerin tekrari
gibi bir dizi olgudan ¢ikarilabilir. Kast ayni zamanda grubun
temelini ihlal eden veya faillerin kendilerinin bunu ihlal ettigini
diisiindiikleri, Madde 4(2)'deki listenin kapsamina girmeyen ancak
ayni davranis modelinin bir pargasi olarak islenen eylemlerin
islenmesinden de ¢ikarilabilir”.3*

Krstic ve Jelisic gibi bircok uluslararasi mahkeme kararinda da
tekrarlandigi Uizere, Eski Yugoslavya Uluslararasi Ceza Mahkemesi,
“soykirim niyetine iliskin dogrudan kanitin mevcut olmadigi du-
rumlarda, sugun fiili kosullarindan da kast ¢ikarimi yapilabilece-

34 Eski Yugoslavya Uluslararasi Ceza Mahkemesi I. Yargilama Dairesi Karari, Radovan Karad-
zic, Ratko Mladic davasi (Dava No. IT-95-5-R61 ve IT-95-18-R61), iddianamenin Usul ve Delil
Kurallari’nin 61. maddesi cergevesinde degerlendirilmesi, par. 94.
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gini” ve soykirim niyetinin, diger olgularin yani sira, “ayni gruba
karsi sistematik olarak yéneltilen diger kabahatli eylemler”e iliskin
delillerden de cikarilabilecegini” belirtir.3

Dolayisiyla, Eski Yugoslavya Uluslararasi Ceza Mahkemesinin su-
nulan hususta, Yargilama Dairesi, bulgularinda su sonuca varmistir:

“Bu kast, eylemlerin temelini olusturan ve mesrulastiran
soylemlerin veya projelerin birlesik etkisinden, bunlarin yikici
etkisinin devasa élceginden ve grubun temeli olarak kabul edileni
baltalamayi amaclayan 6zel niteliginden kaynaklanmaktadir.”3¢

Eski Yugoslavya Uluslararasi Ceza Mahkemesi’'nin bulgularina
gore, sdylemler veya agiklamalar, sugun veya ayni gruba sistema-
tik olarak yoneltilen diger kabahatli eylemlerin fiili kosullari olarak
kabul edilebilir.

Israil yetkilileri, 7 Ekim 2023’te baslayan silahli catismaya iliskin
asagidaki yazili ve sozIU agiklamalarda bulunmustur:

israil Cumhurbaskani Yitzhak Herzog’un Agiklamasi:

“Sorumlu olan biitiin bir millettir. Sivillerin yer almadigina dair bu
s6ylem kesinlikle dogru degildir... ve onlarin belini kirana kadar
savasacagiz.”?’

Basbhakan Benjamin Netanyahu’nun 29 Ekim tarihli
Aciklamasi:3®

“Onlarl[israilordusu]cocuklarimiza, kadinlarimiza, ebeveynlerimize
ve dostlarimiza karsi gerceklestirdikleri korkung¢ eylemlerden
dolayi, cinayetlerin 6ciinii almanin ézlemini yasiyor. Onlar, var

35 Krsti¢ Temyiz Karari, par. 34, Jelisi¢ Temyiz Karari, par. 47-48, Ayrica bkz Staki¢ Temyiz Karari,
par. 55; Hategekimana Temyiz Karari, par. 133; Karadzi¢ Karari 98 Temyiz karari, par. 80.

36 I. Yargilama Dairesi Karari, Radovan Karadzic, Ratko Mladic Davasi, par. 95.
37 https://transcripts.cnn.com/show/cnr/date/2023-10-15/segment/01

38 Basbakan Netanyahu’nun agiklamasi, https://www.gov.il/en/departments/news/event-
statement281023
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olusumuz ve sunu da eklemeliyim ki, tiim insanhdgin iyiligi adina
bu kétiiliigi diinyadan yok etmeye kararhlar. Biitiin halk ve halkin
énderligi onlarr kucakliyor ve onlara inaniyor. Amalek’in sizlere ne
yaptigini hatirlayin’ (Tesniye 25:17). Hatirliyor ve savasiyoruz.”*

israil Basbakani Benjamin Netanyahu’nun X hesabi @
raelPM’den bir gonderi (daha sonra silinmistir)

“Bu, 1sigin ¢ocuklari ve karanhdgin ¢ocuklari arasinda, insanlik ile
orman kanunlari arasinda bir ¢atismadir.”*°

israil maliye bakani, Bezalel Smotrich:

“Knesset (iyeleri Ram Ben-Barak ve Danny Danon’un Gazzeli
Araplarin diinya llkelerine goniillii gégiine iliskin girisimlerini
memnuniyetle karsiliyorum. Bu, Gazze sakinleri ve tiim bélge igin
dogru olan insani ¢6zimdiir,”

“Gazze Seridi gibi kiiclik bir alana sahip, dogal kaynaklara ve
bagimsiz geg¢im kaynaklarina sahip olmayan bir hiicrenin bu
kadar yiiksek bir yogunlukta bagimsiz, ekonomik ve siyasi olarak
uzun siire var olma sansi yoktur.

“Miiltecilerin, gercekten kendi ¢ikarlarini isteyen diinya (lkeleri
tarafindan, uluslararasi toplumun destegi ve cémert mali yardimi
ile israil devleti biinyesinde kabul edilmesi, hem Yahudilerin hem
de Araplarin aci ve zulmiine son verecek tek ¢éziimdiir.”

“Israil devleti, Gazze’de bagimsiz bir kisiliGin varolusuna artik
katlanamayacaktir.”*

39

40

41

“Tanakh’ta (ibrani Incili) Amalekliler, Vaat Edilmis Topraklara giderken Israilogullarini pusuya
diisiiren bir millettir. israillilerin geri piiskiirtebildigi saldirinin ardindan Tanri, onlara asla bunu
unutmamalarini ve Amalek’in varligindan hicbir iz kalmayincaya kadar sonsuz bir savas siir-
diirmelerini emretmistir. Nesiller sonra Kral Saul, Purim hikayesinde nesiller sonra soyundan
gelen Haman’in iran’daki tiim Yahudileri 6ldirmeyi planladigi anlatilan Amalek krali disinda
herkesi éldiirmiistiir.” Bkz. Ariel Gold, “Who’s Drinking Netanyahu’s Genocidal Amalek Kool-
Aid”, https://www.commondreams.org/opinion/netanyahu-amalek Ayrica bkz. Samuel 15:3:
“Simdi git, Amalekliler’e saldir. Onlara ait her seyi tiimiiyle yok et, hicbir seyi esirgeme. Kadin
erkek, ¢coluk ¢ocuk, 6kiiz, koyun, deve, esek hepsini 6ldir.”
https://web.archive.org/web/20231017150336/https://twitter.com/IsraeliPM/sta-
tus/1713949754948718657

https://www.aljazeera.com/news/2023/11/14/israeli-minister-supports-voluntary-migration-
of-palestinians-in-gaza
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Ulusal Giivenlik Bakani Itamar Ben Gvir’in asiri sagci Otzma
Yehudit (Yahudi Giicii) Partisi liyesi Miras Bakani Amichai Eliya-
hu, bir radyo roportaji sirasinda sorulan bir soruya cevaben:

Radyo Kol Berama muhabiri, “Beklentiniz, yarin sabah Gazze’nin
tamamina bir tiir niikleer bomba atarak onlari yerle bir etmemiz,
oradaki herkesi yok etmemiz...” diyor.

Eliyahu, “Bu bir yol” diye yanitliyor. “ikinci yol ise onlar igin neyin
6nemli oldugunu, onlari neyin korkuttugunu, neyin caydirdigini
bulmak... Oliimden korkmuyorlar.”

“Onlarin geri dénmesi icin dua ediyorum ve bunu umuyorum;
ancak savasta 6denmesi gereken bir bedel var. Gercekten serbest
birakilmasini istedigim kagirilan kisilerin hayati neden askerlerin ve
daha sonra éldiiriilecek insanlarin hayatindan daha 6nemli olsun?”

Eliyahu ayrica “Nazilere insani yardim vermezdik” diyerek ve
“Gazze’de olaylara dahil olmayan sivil diye bir sey yok” diyerek
Gazze icin yapilacak herhangi bir insani yardima izin verilmesine

de itirazini dile getirmistir.*?

isgal Altindaki Filistin Topraklarinin Askeri Faaliyetleri
Koordinatorii Timgeneral Gassan Alian

“Hayvan gibi davranan insanlar buna uygun muamele
gbrecek; cehennemi istediniz, alacaksiniz”*

ismi belirtilmeyen bir savunma yetkilisi israil Kanal 13’e sun-
lari s6ylemistir:

Hafta sonu 1.200’den fazla Israillinin 6liimiine sebep olan saldirinin
arkasindaki terérist gruba sert bir uyarida bulunan yetkili, “Gazze
eninde sonunda bir ¢adir sehrine déniisecek. Bina olmayacak.
Kara manevrasi Hamas’i sasirtacak,” dedi.

42 https://www.timesofisrael.com/far-right-minister-says-nuking-gaza-an-option-pm-suspends-
him-from-cabinet-meetings/

43 https://www.timesofisrael.com/liveblog_entry/cogat-chief-addresses-gazans-you-wanted-
hell-you-will-get-hell/
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Likud ve Knesset Disisleri ve Savunma Komitesi liyesi Tally

Gotliv, X hesabinda:

“Jericho Flizesi! Jericho Fiizesi! Stratejik uyari. Kuvvetlerin devreye
sokulmasini degerlendirmeden énce. Kiyamet silahi! Bu benim
goriisiim. Tanri tiim gli¢lerimizi korusun.”

“Acimak yok! Yere inin ve Gazze’yi ezin. .. Gazze’ye asker
géndermeyi diisiinmeden 6nce her seyi yapin.”

“Cephane kapasitemiz var. Buna c¢ok biiyiik biitceler ayirdik.
Cephaneligimizde ne varsa kullanmaliyiz! Askerlerimizin cani
Gazze'deki her insandan daha énemli ve kiymetlidir. Eldivenler
cikarilacak”*

israilli Knesset Uyesi, Ariel Kalnner X hesabinda:

“Suandatek hedefvar: Nakba!48'deki Nakba’yi gélgede birakacak
bir Nakba. Gazze’de Nakba, ve Nakba’ya katilmaya cesaret eden
herkes icin Nakba, ¢iinkii 1948°de oldugu gibi, alternatif asikar”.

“Diismani simdi piiskiirtiin! Bu giin, bizim Pearl Harbor’'umuz.
Dersler ¢ikaracagiz. Simdi, tek hedef: Nakba!”*

Israil Savunma Kuvvetleri Sézciiliigii Baskani Tugamiral Daniel

Hagari:

“Gazze’ye yilizlerce tonluk bombalar birakiyoruz. Odak noktasi
yikim, hassasiyet degil.”*

israil’in sinir glivenliginden sorumlu bakani Ben Gvir Itamar,

asiri sagci Parti Yahudi Glicii’'nii temsilen:

“Hamas, esirleri serbest birakmadigi siirece Gazze’ye girmesi
gereken tek sey, bir gram insani yardim degil, Hava Kuvvetleri’nin
ylizlerce ton patlayicisidir.”*

44
45
46
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https://nypost.com/2023/10/11/israeli-official-says-gaza-will-be-made-a-city-of-tents/
https://www.middleeastmonitor.com/20231009-israel-mk-calls-for-a-second-nakba-in-gaza/

https://www.theguardian.com/world/2023/oct/10/right-now-it-is-one-day-at-a-time-life-on-israels-
frontline-with-gaza

https://www.ynetnews.com/article/bkm3wI3bp
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Eski Yugoslavya Uluslararasi Ceza Mahkemesi Temyiz Dairesi
Stakic davasinda asagidakini belirtmistir:
“Yargilama Dairesi bu nedenle Temyize Giden Taraf’in asadilayici
beyanlarini ve propagandasini agik¢a degerlendirmistir ve Temyiz
Dairesi degerlendirmesinin makul oldugu sonucuna varmistir.
Etnik dnyargiyr ortaya seren kanitlar, her ne kadar kinanmaya
deger olsa da kesin soykirim kastini kanitlamaz. Savciligin da éne
sdrdiigii tizere, ifadelerin, bir grubun fiziksel olarak yok edilmesine
yonelik agik ¢adrilari karsilamasa dahi soykirim niyetinin kaniti
olabilecegi dogrudur; failin ifadeleri kendi baglami iginde
anlasiimalidir.”
israilli yetkililerin bu agiklamalari ve sosyal medya paylasimlari
objektif bir bakis acgisiyla dahi okundugunda, bunlarin propaganda
veya gecmisten gelen dnyargilar icermedigi, belli bir grup olarak
Filistinlileri yok etmeye ydnelik oldugu acik¢a goériilmektedir. Ozel-
likle isgal Altindaki Filistin Topraklarinin Askeri Faaliyetleri Koordi-
natorli Timgeneral Gassan Alian tarafindan yapilan agiklamada,
Filistinliler hayvanlara benzetilerek, hak ettikleri muameleyi gore-
cekleri 6ne slirilmektedir. Bu agiklama salt propaganda veya 6n-
yarginin 6tesindedir. Bu, soykirim sugunun adimlarindan biri olan
insanhktan ¢ikarmadir.

Basbakan Netanyahu’nun Eski Ahit’e, 6zellikle de Amalek hikaye-
sine yaptigl vurgu, bazilari tarafindan onun 6zel kastinin, yani Filis-
tinliler grubunun yok edilmesinin gostergesi olarak gorilmektedir.

israil yetkililerine ait bu aciklamalar ve sosyal medya
paylasimlari, ayni zamanda Soykirim Sucunun Onlenmesi ve
Cezalandirilmasi So6zlesmesi Madde 1ll/c ve Roma Statlisi Madde
25/3/c tarafindan yasaklanan, soykirimin islenmesine dogrudan
ve alenen tesvik olarak da degerlendirilebilir.
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Tutuklama Emri Verilmesi

Tuzlk’in 63. maddesi, Uluslararasi Ceza Mahkemesi (UCM)
huzurundaki davalarin, ister durusma 6ncesi asamada bir stipheli,
isterse suglamalarin onaylanmasinin ardindan sanik olsun, kisinin
mevcudiyetinde yapilmasini dngérmektedir. Tutuklamalarin olma-
masi, UCM hakimlerinin sugluluk veya masumiyet konusunda ka-
rar vermesini ve magdurlarin dinlenme firsatini engelleyerek yargi
sirecini sekteye ugratmaktadir.

Cezasiz birakma ve istikrarsizlik birbiriyle yakindan baglantihdir.
Sucun faili oldugu iddia edilen kisinin serbest kalmasi, delillerin
toplanmasi ve korunmasinin yani sira potansiyel tanik ve magdur-
larin glivenligi ve refahi acisindan da risk teskil etmektedir. Ustelik
bu durum, diger veya gelecekteki failler lizerinde caydirici bir etki-
si olmaksizin, bireyin sug islemeye devam etmekte 6zglir olabile-
cegi anlamina gelir.

Sorusturmalara dayanarak Savci, sorusturma konusu duruma
iliskin islemleri denetlemekle gorevli On Dava Dairesinden tutuk-
lama emri gikarilmasini talep etme yetkisine sahiptir.

Tutuklama emri cikarabilmek icin vyargiclarin, slphelinin
UCM’nin yetki alanina giren bir sug isledigine inanmak igin makul
gerekeelerin bulunduguna ikna olmasi gerekir.

Bunu takiben hakimler, bireyin durusmaya ¢ikmasini saglamak,
sorusturmanin veya mahkeme islemlerinin engellenmesini veya
tehlikeye atilmasini dnlemek ve kisinin iddia edilen sucu veya ilgili
bir sucu islemeye devam etmesinin 6niine ge¢gmek amaciyla tu-
tuklama emri ¢ikarir (Ttzik’Gn 58(1)(b) maddesi uyarinca).

Mahkeme Yazi isleri Dairesi, isgal Altindaki Filistin Topraklari ile
istisare ve koordinasyon halinde, tutuklama emrini ve tutuklama

70



israil-Filistin Catismas Kapsaminda Yiiriitiilen Filistin Devleti Sorusturmasina iliskin Tiirkiye Barolar Birliji Tarafindan
Uluslararasi Ceza Mahkemesine Yapilan Bildirim

ve teslim taleplerini ilgili Devlet(ler)e iletmekten sorumludur.*®

Birtakim Israilli yetkililerin ve makamlarin, 7 Ekim ile 16 Kasim
2023 tarihleri arasinda islenen ve UCM’nin yetki alanina giren suc-
lari baskalariyla ortaklasa ve/veya baskalari araciligiyla islemekten
veya bu sucun islenmesi emrini vermekten, buna tesvik etmekten
veya yataklik etmek veya baska bir sekilde yardim etmekten veya
herhangi bir sekilde katkida bulunmaktan sorumlu olduguna inan-
mak igin makul gerekgeler mevcuttur.

Madde 58(1)(b)(iii), tutuklama emrinin amaclarindan birinin,
bireyin ayni kosullardan kaynaklanan ve Mahkemenin yetkisine
giren bir sucu veya ilgili suclari islemeye devam etmesini onle-
mek oldugunun altini gizmektedir. Gazze’de devam eden duru-
mun daha da kizisacagina dair yaygin olarak kabul edilen beklenti
gbz online alindiginda, o6zellikle kamu gorevlileri, silahli gruplarin
liderleri veya Uyelerine iliskin olarak durumun aciliyet ortadadir.
Kisinin sorusturmayi engellememesini veya tehlikeye atmamasini
saglayarak tutuklama emri c¢ikartilmasi, sivillere ve sivil hedeflere
yonelik saldirilarin ve vahsetin 6nlenmesi icin zorunludur.

Uluslararasi Tutuklama Emri Gerekgeleri

20 Aralik 2019’da Savci, Ofisine sunulan tiim guvenilir bilgilerin
kapsamli, bagimsiz ve objektif bir degerlendirmesinin ardindan,
Filistin’deki Durum’a iliskin 6n incelemenin, 53(1) maddesi kapsa-
mindaki tim yasal kriterlerin yerine getirildigi tespitiyle sonuglan-
digini duyurdu. Sorusturma acilmasina iliskin Roma Statlisi’niin
sartlari yerine getirilmisti. Savci, su konularda tatmin oldugunu
acikladi: (i) Dogu Kudis dahil olmak (izere Bati Seria ve Gazze

48 https://www.icc-cpi.int/sites/default/files/bookletArrestsENG.pdf
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Seridi’'nde savas suclarinin islendigine veya islenmekte olduguna
inanmak i¢in makul bir temelin mevcut oldugu; (ii) durumdan kay-
naklanan potansiyel davalarin kabul edilebilir olmasi; ve (iii) bir so-
rusturmanin hukukun yararlarina hizmet etmeyecegine inanmak
icin 6nemli nedenlerin bulunmamasi.

5 Subat 2021’de On Sorusturma Dairesi, cogunluk oyuyla, Mah-
kemenin Filistin’deki Durum’da cezai yarg! yetkisini kullanabilece-
gine ve bu yargi yetkisinin bolgesel kapsaminin, Dogu Kudis de
dahil olmak lizere Gazze ve Bati Seria’yi kapsadigina karar vermis-
tir. Bu kararin ardindan Mart 2021’de Savci, Uluslararasi Ceza Mah-
kemesi Savciliginin Filistin’deki Durum’a iliskin sorusturma baslat-
tigini dogrulamistir. O tarihten bu yana sorusturma slirmektedir. 7
Ekim’den sonra hem Gazze’de hem de israil'de Mahkeme’nin gé-
rev alanina giren cok sayida sugun islendigi gorilmdistdr.

Tuzik’iin 58. maddesine gére, On Sorusturma Dairesi, sorus-
turmanin baslatilmasindan sonra herhangi bir zamanda, Savcinin
basvurusu lzerine ve belirli kosullar altinda, kisi hakkinda tutukla-
ma emri ¢ikarabilir. Bu kosullar sunlardir:

(a) Kisinin Mahkemenin yargi yetkisine giren bir sug¢ isledigine

inanmak igcin makul gerekgelerin bulunmasi; ve

(b) Kisinin tutuklanmasinin gerekli gériilmesi:

(i) Kisinin durusmaya ¢ikmasini saglanmasi;

(ii)Kisininsorusturmayiveyamahkemeislemleriniengellememesini
veya tehlikeye atmamasinin saglanmasi; veya

(iii) Uygulanabildigi hallerde, kisinin Mahkemenin yargi yetkisine
giren ve ayni kosullardan kaynaklanan sugu veya ilgili sugu
islemeye devam etmesinin 6nlenmesi.

Daha 6nce de belirtildigi gibi, Hamas ile israil arasindaki ulus-
lararasi olmayan silahli catisma binlerce 6liime, yaralanmaya, si-
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villere ve sivil nesnelere yonelik saldirilara ve ¢ok sayida ulusla-
rarasl insancil hukukun ihlaline yol agmistir. Bu eylemlerin hukuki
degerlendirmeleri Savci ve Yargilama Dairesi tarafindan yapilacak
olmakla birlikte, bunca sayisiz eylemin savas sucu, insanlga karsi
sug ve soykirim teskil ettigine inanmak icin makul gerekgelerimiz
mevcuttur. Kanaatimizce tutuklama kararinin g¢ikarilmasinin ilk
sartl gerceklesmistir.

Gazze'de kotillesen durum, siphelilerin Mahkeme’nin yetki-
sine giren suclari veya ilgili suclari islemeye devam etmelerinin
onlenmesi zorunlulugunun altini gcizmektedir. Bu kosullar altinda
hakkinda yakalama karari ¢ikarilmasinin gerekli oldugu degerlen-
dirilmektedir.

Ayrica Gazze’de devam eden durum, adil ve bagimsiz bir so-
rusturma yiritilmesinin éniinde engel teskil etmektedir. israil
Savunma Kuvvetleri’nin acimasiz saldirilari ve sivillerin zorla nakli,
sorusturma surecine ciddi tehditler olusturmakta ve islenen sugla-
ra iliskin delil elde etmeyi son derece zorlastirmaktadir.

Sonug

Yukarida belirtilenlerin 1siginda, Savci'dan sunlari talep ediyo-
ruz:

Yukarida belirtilen uluslararasi insani hukuk ihlallerinin, Ulusla-
rarasi Ceza Mahkemesinin yargi yetkisine giren suclar teskil etmesi
nedeniyle sorusturmaya dahil edilmesi.

iddianame hazirlanirken soykirim sucunun 6zel kastina iliskin
tespitlerimizi dikkate alinmasi.

Statlis{, unvani ya da gorevi ne olursa olsun, Mahkemenin yargi
yetkisi dahilinde islenen suglari dogrudan, baskalariyla birlikte ve/
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veya baskalari araciligiyla islemekten veya bu suclarin islenmesini
emretmekten, azmettirmekten, tesvik etmekten, yardim etmek-
ten, yataklik etmekten veya baska bir sekilde yardim etmekten
veya baska bir sekilde katkida bulunmaktan sorumlu olan stipheli-
ler hakkinda uluslararasi tutuklama emri ¢ikarilmasi icin derhal On
Dava Dairesine basvuruda bulunulmasi.

Saygilarimizla.
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